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THE LAST WORD

Notice 2023-11: Temporary Relief for 
Permanent FATCA Problems
by Robert Goulder

The IRS and Treasury 
issued some timely 
guidance just before the 
end of 2022 with the 
release of Notice 2023-11, 
2023-3 IRB 1.1 The notice is 
dated January 3, but it 
dropped on December 30, 
2022 — just in time to 
ensure that foreign 
financial institutions did 
not begin the new year by 
terminating the accounts 
of some U.S. persons 

because of concerns about the Foreign Account 
Tax Compliance Act, specifically concerns over 
missing taxpayer identification numbers.

There’s some irony here because it was 
foreseeable that FATCA would place FFIs in that 
position. The U.S. government now sees fit to ease 
the pressure it went out of its way to create.

A separate takeaway from the notice is that 
Treasury is seeking qualitative feedback as to why 
so many reportable accounts don’t have TINs. The 
fact that the government is seeking input is a 
hopeful sign. Once they have the answers, they 
will be better situated to develop remedial 
reforms.

Some of You Will Be Rewarded

Notice 2023-11 hopes to accomplish two 
things. First, it provides temporary relief to some 
FFIs that might otherwise be considered 
substantially noncompliant under FATCA 
because they failed to report TINs for reportable 
accounts.

Second, it establishes a procedure for 
obtaining information about why those numbers 
are not available. The global financial sector will 
care more about the first objective. Any prospect 
of FATCA relief is good news to foreign banks. As 
someone who seeks a better approach to 
information exchange, I’m more interested in the 
second objective — but more on that later.

The new FATCA relief is not available to all 
FFIs. It’s limited to those operating in jurisdictions 
that signed Model 1 intergovernmental 
agreements with the United States.2 FFIs operating 
in jurisdictions that signed a Model 2 IGA get 
nothing, meaning they could be found 
substantially noncompliant by reason of missing 
TINs. One thing that’s clear is that the number of 
reportable accounts for which TINs are missing is 
greater than most people expected.

The new relief is not permanent. Its 
application is limited to the 2022, 2023, and 2024 
calendar years. It is limited to preexisting financial 
accounts. So, for example, if a U.S. taxpayer were 
to show up at a foreign bank today and attempted 
to open an account, the FFI would gain no benefit 
from the notice. Further, the relief provides no 
guarantee that affected FFIs won’t be considered 
noncompliant for some other reason, apart from 
the missing TINs.

To be eligible for the relief, specific procedures 
are required of FFIs under section 3.03 of the 
notice and the governments of Model 1 IGA 
jurisdiction under section 3.05. The FFI eligibility 
requirements for each reportable account are:

• The FFI must obtain and report the date of 
birth of each account holder or controlling 
person for whom a TIN is not reported.

1
For related coverage, see Kiarra M. Strocko, “IRS Provides Taxpayer 

ID Number Relief for Some FFIs Under FATCA,” Tax Notes Int’l, Jan. 9, 
2023, p. 273.

2
At last count, 113 foreign jurisdictions had entered into IGAs with 

the United States. The vast majority of these are Model 1 agreements, in 
which FFIs submit the necessary filings with their national revenue 
bodies, which then convey the information to their U.S. counterparts. 
There are about a dozen Model 2 agreements, in which the FFIs convey 
the information directly to the IRS, bypassing local authorities. The 
Model 2 jurisdictions include Armenia, Austria, Bermuda, Chile, Hong 
Kong, Iraq, Japan, Macao, Moldova, Nicaragua, Paraguay, San Marino, 
Switzerland, and Taiwan.
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• The FFI must make an annual request to 
each account holder for the missing TINs. 
The requests must use the method of 
communication that is most likely to reach 
the account holder, in the FFI’s reasonable 
judgment. They must include either the 
URL for the U.S. State Department website 
containing FATCA-related FAQs or a copy 
of the FAQs together with a copy of the IRS 
relief procedures for former U.S. citizens or 
the URL for the IRS website containing those 
relief procedures.

• The FFI must perform annual searches of its 
internal databases for the missing TINs.

• The FFI must accurately report a specified 
reference code that corresponds to each 
missing TIN.

The first three items are the kind of things FFIs 
might have been doing anyway. It’s the latter bit 
regarding use of numerical reference codes that 
stands out. The notice explains that for 2023, FFIs 
will be required to use new reference codes, 
which the IRS expects to issue soon. For prior 
years, FFIs should continue to use the existing 
reference codes. We’ll come back to these codes.

Additional eligibility requirements apply to 
Model 1 IGA partners. For each calendar year, the 
foreign government must establish that it has 
taken each of the good-faith efforts set out in the 
notice:

• It must encourage those U.S. citizens 
residing in the jurisdiction to provide their 
U.S. TINs to FFIs when requested to do so.

• If notified by the U.S. competent authority 
that a particular FFI is potentially 
noncompliant with FATCA, the IGA partner 
must take measures to enforce FFI 
compliance.

• The IGA partner must encourage FFIs not to 
discriminate against U.S. citizens who 
provide a U.S. TIN.

• If notified by the U.S. competent authority, 
it must take any necessary steps to conclude 
competent authority arrangements, to 
implement the terms of an IGA, amend the 
terms of an IGA annex, or exchange 
country-by-country information.

The IGA partner needs to make each of these 
good-faith efforts no later than nine months after 

the calendar year to which the information relates 
— so by September 30 of the following year. The 
conditions are deemed to have been satisfied for 
2022, providing for a transitional period. That 
means the IGA partners need to satisfy the good-
faith efforts for 2023, completing them by 
September 30, 2024.

Thus, the extraterritorial burdens created by 
FATCA continue to expand. Think about it: Back 
in 2010 Congress enacted a statute that forced 
foreign banks and foreign governments to dance 
to the U.S. tune. A dozen years later, the IRS has 
issued a guidance document that layers 
additional FATCA requirements on those same 
foreign parties, which still aren’t subject to U.S. 
law. The explanation for these external burdens is 
that they’re needed to help the U.S. government 
enforce its own tax rules.

In this context, use of the phrase “good faith” 
borders on sanctimonious. What’s envisioned 
here counts as good faith only if you believe the 
regular duties of a sovereign nation include 
administering a tax regime it wants nothing to do 
with. I could understand how foreign assistance 
with the OECD’s common reporting standard 
might constitute good faith because the program 
is premised on mutuality. Considering that 
FATCA is fundamentally an exercise in fiscal 
bullying (the threat of punitive withholding), it’s a 
stretch to say that actions better attributed to 
servitude should be characterized as good faith.

It’s a subtle point, but sometimes the U.S. 
government approaches FATCA enforcement as if 
the regime enjoys a community of external 
stakeholders, motivated by shared concern for 
effective tax administration. But that’s a load of 
bosh. FATCA has no stakeholders, period. It never 
has, and it never will. FATCA’s external 
“community” consists of resentful participants 
who were cajoled into signing those one-sided 
IGAs because the alternative was worse. In truth, 
the rest of humanity would be delighted if FATCA 
and its IGA network were tossed in the trash.

Help Me Help Myself

Notice 2023-11 raises a basic question: When a 
national revenue body is forced to place so many 
behavioral demands on external parties, is the 
problem that some people in faraway places are 
being recalcitrant or that Congress built the U.S. 
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regime on a deviant concept (citizenship-based 
taxation) that doesn’t mesh with how the rest of 
the tax world operates? As I’ve written before, 
FATCA wouldn’t be nearly so offensive if the 
United States adhered to residence-based taxation 
— the global norm. Other nations have 
sophisticated individual income tax systems, so 
why does no other country find itself imposing 
similar demands on outsiders?

Let’s think about the first of the good-faith 
conditions under section 3.05. The IRS wants 
other nations to “encourage” their resident U.S. 
taxpayers to provide a TIN to their FFIs when 
asked to do so. Note the awkwardness there. It’s 
not that the suggested encouragement is 
inappropriate; it’s harmless enough. But the 
request itself hints at desperation, as if the IRS 
needs somebody else to do its chores. The gist of 
it can be summed up as follows:

Dear IGA Partner: Please urge your resident 
individuals to perform the requested tax 
compliance actions, even though it does not 
benefit your country one bit, and only benefits 
the U.S. fisc. Do this for Uncle Sam because 
we’re telling you to. Yours truly, the IRS.

Correct me if I’m wrong, but how does that 
not concede an inability to achieve the desired 
result through one’s own operational 
competence? Here’s another take:

Dear IGA Partner: We would do this menial 
task ourselves, but it seems that we can’t 
because the individuals in question are not 
U.S. residents and they’ve stopped listening to 
us. Maybe they’ll listen to you. Regards, the 
IRS.

No rational government would normally do 
this. The logic of FATCA places the IRS in the 
unflattering position of begging favors from 
foreign governments. I refer to the conditions 
referenced in Notice 2023-11 as akin to favors or 
requests notwithstanding their outward 
presentation as procedural requirements for 
securing favorable withholding relief.

Here’s another thing. The request for third-
party encouragement calls to mind the so-called 
revenue rule, a widely recognized common law 
doctrine. Essentially, the revenue rule says that 

the courts of one nation will not enforce the tax 
laws of another. Here, we’re not talking about the 
IRS leaning on foreign courts, but the IRS is 
certainly enlisting assistance from other countries, 
channeled through the form of conditional 
FATCA relief. The aim is no different, the 
collection of U.S. income taxes, making the 
revenue rule a suitable basis for objection.

It should occur to us that the IRS does not 
routinely communicate with French or German 
citizens, who happen to reside lawfully within the 
United States, to urge their conformity with the 
French or German tax laws. Nobody would 
expect the IRS to do their work for them. If 
presented with such a bizarre request from the 
French or German governments, I would expect 
the IRS to respond that such communications are 
not its responsibility. The revenue rule exists for a 
good reason. It’s incumbent on each country to 
administer its own tax laws. The inability to do so 
signals a design flaw.

What about all the cooperation that stems 
from bilateral tax treaties? That’s entirely 
different. Tax treaties are consensual in ways that 
IGAs are not. Tax treaties are negotiated; IGAs are 
contracts of adhesion. Show me one country in the 
world that didn’t resent the entirety of the IGA 
process. We should dispel the notion that the 
conditional relief described in the notice reflects a 
normal interaction between tax jurisdictions.

The fun continues. Let’s think about the third 
of the good-faith conditions under section 3.05. 
That’s the one calling for IGA partners to 
“encourage” FFIs operating in their jurisdictions 
to not discriminate against U.S. citizens who do 
provide a TIN. Again, there’s something pathetic 
about the plea:

Dear IGA Partner: Please don’t allow your 
FFIs to cut off banking services to U.S. 
persons, even though our unilateral actions 
have given them every reason to do so, and 
even though it’s entirely the FFI’s own 
business decision as to whom it does or doesn’t 
offer banking services. In short, please don’t do 
that bad thing which our laws have pushed you 
to do. Regards, the IRS.

I wonder if any IGA partners will respond to 
Notice 2023-11 by scoffing at the temporary relief 
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and taking up blocking legislation?3 Despite the 
worthy objective of avoiding a designation of 
substantial noncompliance, the notice just creates 
extra work for people who aren’t benefiting from 
FATCA. If FFIs decide to terminate reportable 
accounts, it would be disingenuous to blame a 
foreign government for lacking good faith. We all 
know where the blame lies.

Codes and More Codes

Notice 2023-11 prioritizes the use of numerical 
reference codes. Treasury and the IRS are trying to 
gather qualitative data about why FFIs are 
reporting so many accounts with missing TINs. 
Reference codes will hopefully help them do that.

It’s the nature of data analytics to think that 
everything can be reduced to digital inputs. Data 
crunchers do well when an inquiry asks how 
many of X, or how many of Y. They often struggle 
when an inquiry asks why does X exist, or why 
does Y exist? Data crunchers don’t necessarily 
know what to do with a narrative explanation. 
The challenge for the IRS and Treasury is deciding 
whether reliance on numerical codes will support 
the kind of insight necessary to fix FATCA.

What do I mean by codes? The IRS can create 
a code that corresponds to reportable accounts 
with specific indicators. For example, FFIs might 
use the code “44444444” to signify an account 
holder who claims a U.S. mailing address. The 
code “33333333” might signify an account holder 

who claims a U.S. birthplace. The code 
“55555555” might signify an account holder who 
presented a U.S. passport when the account was 
opened, and so on.

The practice isn’t new. An existing set of codes 
relating to FATCA compliance was included in a 
set of FAQs released in May 2021. Their use was 
optional. The language of Notice 2023-11 
indicates that new codes can be expected in early 
2023. Their use will be mandatory.

Among other things, the use of reference 
codes could inform us of the proportion of 
reportable accounts outside the U.S. person’s 
country of residence as well as the value of those 
accounts. From a risk perspective, it’s one thing if 
a plastic surgeon from Beverly Hills has an 
offshore account in the Cayman Islands and 
another thing if a U.S.-born tech worker relocates 
to Ireland and opens a checking account in 
Dublin. One can imagine an enhanced version of 
FATCA that is more narrowly tailored to 
scrutinize the former situation but not the latter. A 
same-country exception would ease FATCA 
enforcement by dramatically reducing the 
number of reportable accounts. It’s reasonable for 
U.S. lawmakers to ask about the price tag of a 
same-country exception. The codes could help 
with that too.

The best scenario is that Treasury and the IRS 
spend the next three years collecting digital inputs 
from FFIs, filling in the blanks in their 
understanding of reportable accounts, and 
perhaps concluding the core problem isn’t just 
recalcitrant account holders but the 
extraterritorial ambitions of FATCA itself. 

3
See Strocko, “EU May Enact Blocking Legislation if Reciprocity 

Under FATCA Fails,” Tax Notes Int’l, Oct. 3, 2022, p. 113.
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