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§ 1.01 FATCA OVERVIEW
FATCA does not operate in a global tax vacuum. It is nearly impossible to
comprehend fully its impact unless its highly technical procedural provisions are
viewed in context. This introductory chapter will provide certain background
information necessary to understand FATCA and its impact.
Various tax pundits allege that the United States operates as the largest tax
haven in the world for individual wealth and that U.S. tax policy for individuals
is directed to encourage capital inflow and discourage capital outflow.
The Foreign Account Tax Compliance Act, referred to as FATCA, is contained
in Chapter 1471–1474 of the Internal Revenue Code of 1986 as enacted into law

§ 1.01

FATCA AND CRS COMPLIANCE

1-4

by section 501(a) of the Hiring Incentives to Restore Employments (HIRE) Act
2010. Its main purpose ostensibly to act as an additional tax revenue source to
offset additional spending. The total amount of the offset revenue was projected
to be for the ten year period from 2010 to 2020 equal to $8.714 billion.1 What it
actually does is force U.S. capital held offshore to return to the United States
financial system.
FATCA was passed on the unsubstantiated basis that “each year, the United
States loses an estimated $100 billion in tax revenue due to offshore tax abuses.”2
Passage of FATCA, which only projected to raise $870 million annually which
will still result in a tax recapture shortfall of $99 billion. The IRS as of October
21, 2016 has collected $10 billion predominantly from anti-money laundering
penalties applied against individuals’ foreign assets for failure to file FinCEN
Form 114 (the “FBAR”) instead of based upon non-compliance with tax.
While the tax revenue aspect of FATCA is widely quoted, in fact, tax revenue
was not intended to close the U.S. revenue loss gap. Senator Levin stated that
FATCA was intended to “force foreign financial institutions to disclose their U.S.
account holders or pay a steep penalty for nondisclosure.”3 It appears that the
primary purpose of FATCA was for the U.S. government to obtain otherwise
private financial information and control of the global financial industry.
Unlike a conventional withholding tax which actually intends to collect tax,
FATCA is an interim measure intended as a highly coercive penalty regime to
force foreign financial institutions to disclose private financial information to the
IRS unilaterally and submit to governmental control. The Staff Report by Senator
Levin’s Subcommittee does not reveal what will be done with this information.
The tax revenue projections, which were used to validate the passage of FATCA
did not show FATCA raising any significant tax revenue annually. In fact, except
for the extraordinary penalties assessed, little additional tax has been collected. In
comparison to the annual on budget spending by the U.S. government, the actual
amount of tax collected by FATCA is statistically insignificant.
Technically, FATCA is similar to other recent massive government technology
programs which are described as “entirely reliant on cross-functional and
cross-organizational collaboration across the user/customer and provider landscape, an effective and mature generation process, and well developed business,
technical and human capital strategies. Achieving these goals requires multiple
disciplines and, in many cases, multiple organizational elements. . . . It is a
complex series of systems that must be seamlessly interconnected.”4
1

Joint Committee on Tax, Estimated Revenue Effects Contained in Senate Amendment 3310,
the “Hiring Incentives to Restore Employment Act,” under consideration by the Senate.
2

Senate Permanent Subcommittee on Investigations, “Tax Havens Banks and U.S. Tax
Compliance,” Staff Report, July 17, 2008.
3

HIRE Act, 156 Cong Rec § 1745, § 1745 (daily ed Mar 18, 2010) (Statement of Sen. Levin).

4

Next.gov, OP.ED: What Really Went Wrong with Healthcare.gov.
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The problem is that government has a little or no ability to establish, operate,
and maintain the technology necessary to make FATCA work. Complicating the
matter is that government cannot provide any reliable assurance that the private
financial information obtained or millions of U.S. and non-U.S. persona and
institutions can be in any meaningful sense be considered secure.
There remains more important unanswered questions even though FATCA had
been around for five years. Are there any positive benefits to the financial
institution? What are the added non-income pricing costs in terms of initial
implementation and ongoing administration? How will customers or clients be
impacted? Is customer financial information and that of the financial institution
protected by foolproof cyber-security? What civil, criminal, operational, employee, and customer or client risk exposures will result in complying with
FATCA? What will be the cost and availability of insurance to cover civil and
potentially criminal liability of Directors and Officers as well as the institution?
What legal, accounting, or other consultants’ opinions will be necessary to
establish compliance associated costs?
The U.S. has a highly successful international financial service industry that is
important to the U.S. economy, exemplified by, firstly, the international financial
centers such as Miami and New York of over a half trillion dollars of foreign
deposits of high net wealth individuals whom many experts allege are not tax and
exchange control compliant in their home countries. Secondly, over 900,000
Delaware companies is the second to Hong Kong, and ahead of British Virgin
Islands.5 Thirdly, the U.S. territories’ offshore regimes, like U.S. Virgin Islands,
reduce the effective U.S. corporate and income tax rates below 3.5 percent.6 In
2011, 133,297 businesses incorporated in Delaware. Delaware has more corporate
entities than people—945,326 to 897,934.7 These absentee corporate residents
account for a quarter of Delaware’s total budget, roughly $860 million in taxes
and fees in 2011.8 Moreover, the economic spill over impact for Delaware
includes substantial employment and professional fees to Delaware business
participating in the incorporation and advisory industry. Delaware is just behind
China’s Hong Kong in number of annual incorporations and overall incorporations, and well ahead of the UK’s Virgin Islands (British) both in terms of offshore
business and the dollars earned from that offshore business. The State of Delaware
does not maintain a corporate registry of beneficial owners.
There has been a lot of noise about the potential giant sucking sound of foreign
5

“Storm Survivors”, Special Report: Offshore Finance, The Economist, Feb 16, 2013.

6

See William H Byrnes and Dr. Robert J Munro, Tax Havens of the World, US Virgin Islands
chapter, LexisNexis (2016).
7

See Wayne, Leslie, How Delaware Thrives as a Corporate Tax Haven, New York Times (June
30, 2012). Available at http://www.nytimes.com/2012/07/01/business/how-delaware-thrives-as-acorporate-tax-haven.html?pagewanted=all (accessed August 1, 2016).
8

See Wayne, Leslie, How Delaware Thrives as a Corporate Tax Haven, New York Times (June
30, 2012).
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direct investment (FDI) exiting the U.S. financial markets, like a swirl through a
drain, because of the imposition of FATCA withholding or because of U.S.
providing information to foreign governments. But at least the FDI numbers
published by the Bureau of Economic Statistics do not bear that exit from the U.S.
markets out. Expenditures by foreign direct investors to acquire, establish, or
expand U.S. businesses totaled $420.7 billion in 2015, an increase of 68 percent
from 2014, when expenditures were $250.6 billion.9 Arguably, the U.S. may have
received more FDI and its financial markets may have grown faster without
FATCA. But suppressed FDI is a price Congress decided it was willing to pay to
clamp down on access to the financial information of U.S. taxpayers regardless of
location.
§ 1.02

FATCA AND THE TAX GAP

On the heels of the UBS scandal and President Obama’s campaign commitment
to clamp down on offshore tax evasion,10 FATCA was initially introduced as both
a Senate and House bill respectively by Senator Max Baucus (Chairman of the
Senate Finance Committee), Senator John Kerry (Senior Finance Committee
member), Congressman Charles Rangel (Chairman of the House Ways and Means
Committee), and Representative Richard Neal (Chairman of the Ways and Means
Committee on Select Revenue Measures).11 The Senate Finance Committee and
the House Ways and Means Committee control congressional tax matters.
However, this effort to achieve international tax compliance was the product of
numerous investigations and reports by the House Permanent Subcommittee on
Investigations chaired by Senator Carl Levin. Senator Levin held hearings
beginning in the 1980s regarding offshore tax evasion relating to a number of
foreign accounts, which led to the enactment of FATCA in 2010.12
William J. Wilkins, Chief Counsel for the IRS, testified before a Subcommittee
of the House Committee on Ways and Means on November 5, 2009 regarding the
purposes of FATCA. He testified that the overarching goal was to require U.S.
taxpayers to report global income in order to reduce illegal and intentional tax
avoidance. Once money is transferred outside the U.S., the difficulties escalate for
9

New Foreign Direct Investment in the United States, 2014 and 2015, Survey of New Foreign
Direct Investment in the United States (BE-13) Bureau of Economic Analysis (BEA). Available at
http://www.bea.gov/newsreleases/international/fdi/2016/fdi0716.htm (accessed Aug 1, 2016).
10

G20, Dec. of Strengthening the Financial System—London Summit—available at http://www.
g20.utoronto.ca/2009/2009ifi.pdf (accessed November 15, 2013).
11
Holland & Knight LLP, “Foreign Account Tax Compliance Act (FATCA) means increased
disclosure requirements, penalties and audit periods,” Kevin E. Packman and Mauricio Damian
Rivero, July 9, 2010.
12
U.S. Department of the Treasury Resource Center, Foreign Account Tax Compliance Act
states “FATCA was enacted in 2010 by Congress to target non-compliance by U.S. taxpayers using
foreign accounts. FATCA requires foreign financial institutions (FFIs) to report to the IRS
information about financial accounts held by U.S. taxpayers, or by foreign entities in which U.S.
taxpayers hold a substantial ownership interest.”
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the IRS to validate that taxable income is correctly reported. With reference to
offshore income reporting, Chief Counsel Wilkins outlined several areas of
concern for the IRS. One particular area of concern was the ability of U.S.
taxpayers to intentionally avoid reporting global income on their indirect
investments made through foreign entities.13
The specific challenge for the IRS was that international financial institutions
(intermediaries) lack the formal obligation to report on non-U.S. source income of
a U.S. customer. Chief Counsel Wilkins explained the current reporting obligations reveal inadequacies in two respects. He stated,
First . . . there is generally no obligation to report the non-U.S. source
income of a U.S. customer that’s not paid within the United States, or to report
the gross disposition proceeds of a U.S. customer who does not communicate
with the institution from within the United States.
Second, a foreign corporation or other foreign entity is normally not subject
to Form 1099 and back-up reporting and withholding rules that apply to U.S.
persons, even if that foreign entity is owned by a U.S. taxpayer who does have
the obligation to pay tax on the entity’s income.14
The United States and many other nations have utilized numerous approaches
to combat tax evasion and, in particular, offshore tax evasion. Underreporting and
underpayment of tax liabilities account for more than 90 percent of the $450
billion tax gap dollars.15 While the IRS has not estimated the size of the
international tax gap, the Treasury Inspector General for Tax Administration
reported in 2012 that estimates range from $40 billion to $123 billion annually.16
The critical underlying factual tax justification for FATCA ultimately rests on
a single statement and footnote in the first line in the 2008 Report from the Senate
13

Foreign Bank Account Reporting and Tax Compliance: Hearing before the Subcomm. on
Select Revenue Measures of the Comm. On Ways and Means, 111th Cong 12–13 (2009) (statement
of William J. Wilkins, Chief Counsel, Internal Revenue Service).
14

Foreign Bank Account Reporting and Tax Compliance: Hearing before the Subcomm. on
Select Revenue Measures of the Comm. On Ways and Means, 111th Cong 12-13 (2009) (statement
of William J. Wilkins, Chief Counsel, Internal Revenue Service), pp 12–13.
15

IRS, Overview Tax Gap for Financial Year 2006. See www.irs.gov/pub/newsroom/
overview_tax_gap_2006.pdf and the U.S. Senate Permanent Subcommittee on Investigations Staff
Report, Tax Haven Banks and U.S. Tax Compliance, July 17, 2008. See www.hsgac.senate.gov/
download/report-psi-staff-report-tax-haven-banks-and-us-tax-compliance-july-17-2008. Accessed
February 20, 2012.
16

Testimony of Honorable J. Russell George, Treasury Inspector General for Tax Administration, “Problems at the Internal Revenue Service: Closing the Tax Gap and Preventing Identity
Theft”, Hearing Before the Committee on Oversight and Government Reform, Subcommittee on
Government Organization, Efficiency, And Financial Management, U.S. House Of Representatives,
April 19, 2012, p 12. See www.treasury.gov/tigta/congress/congress_04192012.pdf. Accessed
December 31, 2012.
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Subcommittee on Permanent Investigations:17
Each year, the United States loses an estimated $100 billion in tax revenues
due to offshore tax abuses.18
This raises a few questions. Is that number true and accurate? If so, then what
was the statistical methodology used to make the calculation?
The answers start in 2001. The Congressional Research Service (CRS)
provided a Memorandum of July 23, 2001 referencing an inquiry made by the
House Majority Leader as to the method used by attorney Jack Blum to construct
the estimate of $70 billion of illegal tax evasion losses due to tax havens. This
figure was contained in his Affidavit submitted in support of the government’s
request from the federal court for a John Doe summons for records from
MasterCard and American Express.
According to the CRS,
Mr. Blum’s estimate was contained in a declaration filed in connection with
a petition the Internal Revenue Service filed with the U.S. District Court for
the Southern District. In response to your request, we contacted Mr. Blum and
discussed his estimate; he was not able to send us a written discussion of his
estimating procedure . . . We did not discuss these particular aspects of the
estimating process in our initial conversation with Mr. Blum and our attempts
to contact Mr. Blum on a follow-up basis have not been successful.19
17

Hearings before Permanent Subcommittee on Investigations Role of U.S. Correspondent
Banking in International Money Laundering, March 2, 2001.
18
Secretary of the Treasury O’Neil highlighted to the never ending computer life of something
not true in his testimony before the Permanent Subcommittee on Investigations of the Committee on
Governmental Affairs United States Senate One Hundred Seventh Congress First Session on July
18, 2001—

Well, thank you. I was frankly thunderstruck when I got the letter from these distinguished
people, because I could not believe that they had read what I said, and I think you will hear
today that they were responding to press accounts. As I said before, they did not respond to
what I said at all. They responded to misrepresentations in the media, and I am sorry to be so
blunt about it, but there is no other way to characterize it. If you look at the pieces that are in
this book, if you can find any connection between the representations that were made in these
stories and what I have said on the record and off the record, there is no connection whatsoever.
But, intelligent people, including these distinguished citizens who have served in their
government, took what they read at face value. Many of them know better, because they have
been subjected to this, but they had forgotten.
So, when they read it in the newspaper, they filed—you would not believe, I get 2,000 letters
a week and many of them are responding to things that I never said, never imagined and never
would imagine, but I am still getting letters about it as though it were the real stuff simply
because it appears in print. These days, with the wonderful technology we have with Lexis
Nexis and all the rest of that, once this stuff is on the record it never goes away. It is always
a primary source. So, when I am 95, I am going to be getting letters saying we cannot believe
you did not want to prosecute money launderers. I will let them speak for themselves.
19

Congressional Research Service memorandum to House Majority Leader, attention Elizabeth
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Mr. Blum has been described as follows: “Mr. Blum is under contract to the
IRS, he testifies before Senate committees and has provided an affidavit in support
of at least one IRS search warrant.”20
This same statement of $70 billion was given by Jack Blum in testimony in
2002. When asked about that number he admitted it was imprecise stating, “You
just have to take a guess at it.”
§ 1.03
[1]

BANKING SCANDALS
UBS

The UBS scandal provided the key political cover story leading to the
enactment of FATCA. Foreign income was always difficult for the IRS to pursue
since foreign financial institutions historically were not forced to report any
financial information to the IRS. In effect, U.S. taxpayers were on the honor
system and U.S. foreign taxation was effectively, although unintended, a territorial
system.
During the period 1999–2003, two events occurred that impacted this scenario.
First, the IRS started to have some success pursuing offshore accounts when it (i)
obtained credit card information from John Doe summons, and (ii) in 2003 offered
its first offshore voluntary compliance initiative (2003 OVCI). The 2003 OVCI
resulted in approximately 1,300 individuals identifying themselves to the IRS
with approximately $75 million collected through July 2003. The knowledge
obtained by the IRS from successfully pursuing various John Doe summons and
structuring the 2003 OVCI would prove valuable in the IRS’s future efforts
pursuing offshore accounts in Switzerland starting in 2008.
Second, on January 1, 2001, the IRS implemented the U.S. Qualified Intermediary (QI) system. Instituted by regulation and not by enabling legislation, the QI
regime sought to overcome the circumstances whereby financial institutions
generally did not (i) collect U.S. tax documentation with respect to either U.S. or
foreign taxpayers, (ii) withhold U.S. tax, (iii) file information returns with the IRS,
or (iv) submit to IRS oversight.
The QI system required financial institutions designated as a QI to identify their
customers. If they were foreign customers, the QI could keep the identity of their
customer secret as long as the correct amount of U.S. withholding tax was
imposed on any payments of U.S. source income to such customer. For U.S.
customers, the QI was required to report to the IRS any U.S. source income. In
order to keep the QIs honest, the QI system required an “audit” of the QI by either
the IRS or an independent auditor.
Although the QI system did include some reporting with respect to U.S.
Tobias, Reported Estimate of U.S. Tax Revenue Lost Through Use of Tax Havens, July 23, 2001.
20

Kleinfeld, Denis, IFC Review, “US Scandals Reinforce Warning Signs of FATCA’s Dangers”
(July 1, 2013). See http://www.ifcreview.com/restricted.aspx?articleId=6390&areald=39 (accessed
November 15, 2014).
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taxpayers, there were several major loopholes that were exploited by U.S.
taxpayers and their advisors to avoid reporting income to the IRS. Primarily the
QI regime applied only to banks and thereby included only a portion of
world-wide accounts.
In February 2008, German tax authorities bought stolen customer account
information from an employee at LGT Bank in Lichtenstein. The German
authorities apparently shared the information with countries around the world.
The IRS thereafter initiated an enforcement action against over 100 U.S.
taxpayers with offshore accounts at LGT.
In May 2008, the U.S. arrested Bradley Birkenfeld, a former UBS private
banker. As part of his plea agreement he disclosed his part in helping U.S.
taxpayers evade U.S. tax through the use of offshore accounts.
On June 30, 2008, the IRS filed a John Doe summons with the Southern District
court of Florida instead of utilizing information exchange procedures governed by
the applicable tax treaty. They wanted UBS to disclose to the IRS all its U.S.
customers who potentially had been avoiding U.S. tax. The court approved the
serving of the John Doe summons. UBS refused to comply since under Swiss
bank secrecy law it was illegal to disclose customer information.
On July 17 and 25, 2008, Senator Carl Levin pounced on the opportunity and
his U.S. Senate Permanent Subcommittee on Investigations (PSI) staged highly
publicized hearings on offshore accounts.
In February 2009, UBS agreed to (i) a deferred prosecution agreement (DPA)
of the criminal charges, (ii) the payment of a $780 million fine, and (iii) the
disclosure of an unknown number of accounts. However, the DPA did not settle
the civil issues surrounding the John Doe summons.
The following day, the DOJ filed a motion with the Southern District Court of
Florida to enforce the John Doe summons to obtain information on up to 52,000
accounts. UBS again refused to provide the information.
In August 2009, the IRS an UBS settled by UBS agreeing to disclose
information on approximately 4,450 U.S. customers and not 52,000. The criteria
used was to determine U.S. customers holding potentially the largest and most
abusive accounts.
The IRS reports that since 2009 it has charged more than thirty banking
professionals and seventy-one accountholders with violations. Tax evasion and
the facilitators of tax evasion no doubt deserve to be penalized. This is not in
question. However, a number of the cases highlight the potential for governmental
abuse of the vast powers that arise in the enforcement of FATCA.
In 2013, a former UBS client pled guilty to two criminal counts of filing false
tax returns for failing to report her offshore accounts left to her by her deceased
husband for seven years (2001–2007). Mary Estelle Curran, uneducated beyond
high school, was 79 at the time of the pleading, and owes $667,716 in taxes plus
interest and penalties. Her penalty for failure to report the foreign bank accounts
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is $21,666,929, comprised of 50 percent of the high balance of the accounts.
Prosecutors originally requested up to six years of prison but the Judge sentenced
her to only one year of probation.21
In 2014, 87-year-old Carl Zwerner was found liable for penalties of $2.2
million on a foreign bank account that only held $1.5 million. The government
asserted the maximum amount of penalty for each year so that the cumulative
effect was to penalize for willfully failing to file required FBARS more money
than actually was involved. Apparently, there was no tax actually owed. Mr.
Zwerner tried to comply with the voluntary disclosure procedure and had hired
and paid an attorney to make the necessary filings. Unfortunately, there was a
technical mistake in the disclosure procedure by the attorney which enabled the
government to assert that full 50 percent annual penalty for three years instead of
just a one-time 27.5 percent penalty on the highest amount held in the bank during
the years in question.
[2] Other Banking Scandals
Following the UBS scandal in mid-2008, several more controversies affecting
foreign financial institutions and U.S. citizens have come to light.
On February 2, 2012, U.S. authorities charged three Wegelin staff with
conspiring to hide more than $1.2 billion (SFr1.1 billion) in client assets from tax
officials. At the same time, the U.S. government seized more than $16 million
from Wegelin’s correspondent bank account in Stamford, CT, in accordance with
a civil forfeiture complaint and seizure warrant.22 The indicted banks officers,
with the knowledge of the senior management of the entity, opened and serviced
dozens of undeclared accounts for U.S. taxpayers in an effort to capture clients
lost by UBS in the wake of widespread news reports that the IRS was
investigating UBS for helping U.S. taxpayers evade taxes and hide assets in Swiss
bank accounts. By mid-2008, UBS stopped servicing undeclared accounts for
U.S. taxpayers.
Wegelin plead guilty on January 3, 2013 and agreed to pay approximately $20
million in restitution to the IRS and to pay a $22.05 million fine. In addition,
Wegelin agreed to the civil forfeiture of an additional $15.8 million, representing
the gross fees earned by the bank on the undeclared accounts of U.S. taxpayers.
Together with the April 2012 forfeiture of over $16.2 million from its correspondent bank account, this amounted to a total recovery to the United States of
approximately $74 million.23 Judge Jed S. Rakoff handed down the sentence on
March 4, 2013.
21

Browning, Lynnley, Fortune, “Offshore account holders win a victory in government tax
case” (April 29, 2013). Also see Saunders, Laura, “Leniency for Offshore Cheats,” Wall Street
Journal (May 5, 2013).
22

Department of Justice, Swiss Bank Indicted on U.S. Tax Charges, press release, February 2,
2012, http://www.justice.gov/opa/pr/swiss-bank-indicted-us-tax-charges (accessed November 1,
2014).
23

Department of Justice, Swiss Bank Pleads Guilty in Manhattan Federal Court to Conspiracy
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Before being indicted, Wegelin agreed to a sale to Switzerland’s Raiffeisen
Group while the U.S. business, and the risks and responsibilities that go with it,
remained with the [by then] current partners.24 Wegelin’s case marked the first
time a foreign bank was convicted in such a case in the United States.
The second biggest Swiss bank, Credit Suisse AG, pleaded guilty on May 19,
2014 to conspiracy to aid and assist U.S. taxpayers in filing false income tax
returns and other documents with the Internal Revenue Service (IRS). The guilty
plea by the Swiss corporation was the result of a years-long investigation by U.S.
law enforcement authorities that also produced indictments of eight Credit Suisse
executives since 2011; two of those individuals have pleaded guilty so far. The
plea agreement provided that Credit Suisse would pay a total of $2.6 billion—$1.8
billion to the Department of Justice for the U.S. Treasury, $100 million to the
Federal Reserve, and $715 million to the New York State Department of Financial
Services.25 Earlier in 2014, Credit Suisse paid approximately $196 million in
disgorgement, interest, and penalties to the Securities and Exchange Commission
(SEC) for violating the federal securities laws by providing cross-border brokerage and investment advisory services to U.S. clients without first registering with
the SEC.26
A 175-page bipartisan staff report27 was released on February 25, 2014, on the
occasion of the Senate Subcommittee on Investigations Hearing and Report on
Offshore Tax Evasion. The report outlined how Credit Suisse engaged in
fraudulent conducts from at least 2001 to 2008, sending Swiss bankers into the
United States to recruit U.S. customers, opening Swiss accounts that were not
disclosed to U.S. authorities, including accounts opened in the name of offshore
shell entities, and servicing Swiss accounts here in the United States without
leaving a paper trail.
The first FATCA-related indictment came to light in September 9, 2014, when
to Evade Taxes, press release, January 3, 2013, http://www.justice.gov/usao/nys/pressreleases/
January13/WegelinPleaPR.php (accessed November 1, 2014).
24
Elena Logutenkova and Leigh Baldwin, “Swiss Bank Wegelin Agrees to Sale Amid U.S. Tax
Crackdown”, Bloomberg, January 27, 2012, http://www.bloomberg.com/news/2012-01-27/swissbank-wegelin-agrees-to-sale-amid-u-s-tax-crackdown-1-.html (accessed November 1, 2014).
25
Department of Justice, Credit Suisse Pleads Guilty to Conspiracy to Aid and Assist U.S.
Taxpayers in Filing False Returns, press release, May 19, 2014, http://www.justice.gov/opa/pr/
credit-suisse-pleads-guilty-conspiracy-aid-and-assist-us-taxpayers-filing-false-returns
(accessed
November 1, 2014).
26

U.S. Securities and Exchange Commission, Credit Suisse Agrees to Pay $196 Million and
Admits Wrongdoing in Providing Unregistered Services to U.S. Clients, press release, February 21,
2014,
http://www.sec.gov/News/PressRelease/Detail/PressRelease/1370540816517#.Uw6EbNdXh4 (accessed November 1, 2014).
27

U.S. Senate Permanent Subcommittee on Investigations, Offshore Tax Evasion: The Effort to
Collect Unpaid Taxes on Billions in Hidden Offshore Accounts, February 26, 2014 (updated August
20, 2014), http://www.hsgac.senate.gov/download/report-offshore-tax-evasion-the-effort-to-collectunpaid-taxes-on-billions-in-hidden-offshore-accounts-5-14-14-update (accessed November 1,
2014).
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federal prosecutors in the Eastern District of New York announced the indictment
of a U.S. citizen and others, including offshore corporate service providers (CSPs)
and investment managers, for conspiring with numerous U.S. citizens to violate
securities and tax laws, including evading reporting obligations under FATCA.28
According to U.S. prosecutors, the defendants engaged in a $500 million offshore
securities fraud, tax avoidance, and money laundering scheme. The indictment
described a sophisticated multi-agency undercover operation and clearly demonstrated the United States’ commitment to use a wide variety of law enforcement
tools to combat offshore tax evasion and financial fraud.
[3]

Program for Non-Prosecution Agreements

The Program for Non-Prosecution Agreements (“NPA”) was announced on
August 29, 2013 in a joint statement signed by Deputy Attorney General James M.
Cole and Ambassador Manuel Sager of Switzerland.29 The Tax Division of the
Department of Justice released a statement on December 12, 2013 that strongly
encouraged Swiss banks wanting to seek non-prosecution agreements to resolve
past cross-border criminal tax violations to submit letters of intent by a December
31, 2013 deadline required by the Program for Non-Prosecution Agreements or
Non-Target Letters (the “Program”).30
The Tax Division of the Department of Justice released a statement31 on
December 12, 2013 that strongly encouraged Swiss banks wanting to seek
non-prosecution agreements to resolve past cross-border criminal tax violations to
submit letters of intent by a December 31, 2013 deadline required by the
Program.32 Switzerland’s Financial Market Supervisory Authority (FINMA)33
had issued a deadline of Monday, December 16, 2013 for a bank to inform it with
its intention to apply for the DOJ’s Program. Kathryn Keneally, assistant attorney
general of the Justice Department’s Tax Division, in her keynote remarks to the
American Bar Association Section of Taxation mid-year meeting on January 25,
2014 stated that 106 Swiss banks (of approximately 300 total) filed the requisite
28
US v. Robert Bandfield, et al. See also FBI, Six Corporate Executives and Six Corporate
Entities Indicted for Orchestrating a $500 Million Offshore Asset Protection, Securities Fraud, and
Money Laundering Scheme, press release, September 9, 2014, http://www.fbi.gov/newyork/pressreleases/2014/six-corporate-executives-and-six-corporate-entities-indicted-for-orchestrating-a-500million-offshore-asset-protection-securities-fraud-and-money-laundering-scheme (accessed November 1, 2014).
29

Available at http://www.justice.gov/iso/opa/resources/8592013829164213235599.pdf (accessed November 9, 2014).
30

Available at http://www.justice.gov/iso/opa/resources/7532013829164644664074.pdf (accessed November 1, 2014).
31

Available at http://www.justice.gov/opa/pr/first-deadline-approaches-participation-programnon-prosecution-agreements-or-non-target (accessed November 9, 2014).
32
Available at http://www.justice.gov/iso/opa/resources/7532013829164644664074.pdf (accessed November 9, 2014).
33

Available at http://www.finma.ch/e/Pages/default.aspx (accessed November 9, 2014).
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letter of intent to join by the December 31, 2013 deadline.34 Professor Jack
Townsend reported on April 30, 2014 a list of 52 Swiss banks that had publicly
announced the intention to submit the letter of intent, as well as each bank’s
category for entry: six announced seeking category 4 status, eight for category 3,
38 for category 2.
The framework of the Program allowed every Swiss bank that was not currently
under formal criminal investigation concerning offshore activities to provide the
cooperation necessary to resolve potential criminal matters with the DOJ. The
DOJ is actively investigating the Swiss-based activities of 14 banks. Those banks,
referred to as Category 1 banks in the Program, are expressly excluded from the
Program. Category 1 Banks are banks against which the DOJ has initiated a
criminal investigation as of August 29, 2013.
On November 5, 2013 the Tax Division of the DOJ released comments about
the Program for Non-Prosecution Agreements or Non-Target Letters for Swiss
Banks. Swiss banks that have committed violations of U.S. tax laws and wished
to cooperate and receive a non-prosecution agreement under the Program, known
as Category 2 banks, had until December 31, 2013 to submit a letter of intent to
join the program, and the category sought. The DOJ’s November 2013 comments
responded to such issues as: (a) Bank-specific issues and issues concerning
individuals, (b) Choosing which category among 2, 3, or 4, (c) Qualifications of
independent examiner (attorney or accountant), (d) Content of independent
examiner report, (e) Information required under the Program—no aggregate
account data, (f) Penalty calculation—permitted reductions, (g) Category 4
banks—retroactive application of FATCA Annex II, paragraph II.A.1, and (h)
Civil penalties.
To be eligible for a non-prosecution agreement, Category 2 banks had to meet
several requirements, which included agreeing to pay penalties based on the
amount held in undeclared U.S. accounts, fully disclosing their cross-border
activities, and providing detailed information on an account-by-account basis for
accounts in which U.S. taxpayers have a direct or indirect interest. Providing
detailed information regarding other banks that transferred funds into secret
accounts or that accepted funds when secret accounts were closed was also a
stipulation for eligibility. The Swiss Federal Department of Finance released a
model order and guidance note to allow Swiss banks to cooperate with the DOJ
and fulfill the requirements of the Program.35
The Tax Division of the U.S. Department of Justice (“DOJ”) and the IRS’
Criminal Investigation announced a major victory in their joint campaign “. . . to
34

David Voreacos, Swiss Banks Seek Tax Amnesty and Third Accept U.S. Offer, Bloomberg
(January 26, 2014) http://www.bloomberg.com/news/2014-01-25/tax-amnesty-program-draws-106swiss-banks-u-s-prosecutor-says.html (accessed November 1, 2014).
35

Available at http://www.news.admin.ch/NSBSubscriber/message/attachments/31822.pdf (accessed October 31, 2014).
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identify U.S. tax cheats who have hidden behind phony offshore trusts and
foundations,” said Deputy Attorney General Cole in May 9, 2014 release by the
DOJ’s Office of Public Affairs.36 The asset management firm, Swisspartners,
entered into a NPA disclosed in a May 9, 2014 DOJ complaint against
Swisspartners. A year earlier, the DOJ reported that in July 2013, Liechtensteinische Landesbank AG, a bank based in Vaduz, Liechtenstein that owns 71 percent
of Swisspartners, entered into a non-prosecution agreement and agreed to pay
more than $23.8 million stemming from its offshore banking activities, and turned
over more than 200 account files of U.S. taxpayers who held undeclared accounts
at the bank.
Swisspartners Group confessed to assisting U.S. taxpayer-clients in opening
and maintaining undeclared foreign bank accounts from in or about 2001 through
in or about 2011. The DOJ provided the following factors as the basis of the NPA:
•

the Swisspartners Group’s voluntary implementation of various
remedial measures beginning in or about May 2008;

•

the Swisspartners Group’s voluntary self-reporting in 2012 of its
criminal conduct at a time when it was neither a subject nor target
of any investigation by the U.S. Department of Justice;

•

the Swisspartners Group’s voluntary and extraordinary cooperation, including its voluntary production of account files that
include the identities of U.S. taxpayer-clients;

•

the Swisspartners Group’s willingness to continue to cooperate to
the extent permitted by applicable law;

•

the Swisspartners Group’s representation, based on an investigation by outside counsel, the results of which have been shared
with the U.S. Attorney’s Office and the Tax Division, that the
misconduct under investigation did not, and does not, extend
beyond that described in the Statement of Facts; and

•

the NPA requires the Swisspartners Group to continue to cooperate with the United States for at least three years from the date of
the agreement.

The NPA required the Swisspartners Group to forfeit $3.5 million to the United
States, representing certain fees that it earned by assisting its U.S. taxpayer-clients
in opening and maintaining these undeclared accounts, and to pay $900,000 in
restitution to the IRS, representing the approximate amount of unpaid taxes
arising from the tax evasion by the Swisspartners Group’s U.S. taxpayer-clients
from 2001 to 2011. In the complaint, Swisspartners admitted to:
1.

establishing sham corporate entities whereby the clients continued to maintain control of accounts,

36
Available
at
http://www.justice.gov/opa/pr/swiss-asset-management-firm-and-relatedcompanies-agree-resolve-criminal-tax-investigation (accessed November 30, 2014).
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smuggling cash, in the tens of thousands, without reporting into
the U.S. to deliver to its clients, and

3.

establishing sham insurance policies with premiums from undeclared sources and in which the clients continued to control the
underlying investments.
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In the DOJ release statements, Deputy Attorney General Cole stated,
Swisspartners avoided criminal charges as a direct result of its decision to
self-report its misconduct at a time when it was not even under investigation
and its extraordinary cooperation, including its decision to turn over voluntarily the files and identities of U.S. taxpayer clients it helped hide money
from the IRS. The case serves as a clear example of the benefits that can be
obtained from early and complete cooperation with federal law enforcement.
Josef Dörig, age 72, pled guilty on April 30, 2014 to conspiring to defraud the
IRS in connection with his work as the owner of Dorig Partner AG, a trust
company in Switzerland. In a statement of facts filed with the plea agreement,
Dörig admitted that between 1997 and 2011, while owning and operating a trust
company, he engaged in a wide-ranging conspiracy to aid and assist U.S.
customers in evading their income taxes by concealing assets and income in secret
bank accounts held in the names of sham entities at Credit Suisse. In 1997, the
Credit Suisse subsidiary spun off these sham entities into a trust company, Dorig
Partner AG, owned and operated by Dorig, the Justice Department said.
On November 2, 2016, the Department of Justice Tax Division reported that it
completed 78 non-prosecution agreements with 80 Swiss banks that admitted
assisting in the concealment of U.S. related accounts and facilitating the evasion
of U.S. tax, and that completed the requirements of Category 2 of the Swiss Bank
Program. The Swiss bank non-prosecution agreement program resulted in more
than $1.3 billion in penalties and the receipt of detailed information regarding
U.S. related accounts, U.S. accountholders and foreign and domestic individuals
and entities that assisted the U.S. accountholders to evade U.S. tax and reporting
requirements. In addition, since 2008, the IRS Criminal Investigation division
charged more than 160 U.S. accountholders with tax evasion and willful failure to
report foreign accounts and more than 50 individuals who assisted in this criminal
conduct.
See Chapter 5A and Chapter 5B for a detailed analysis of the U.S. Non
Prosecution Agreement Program.
[4]
[a]

Whistleblowing
The Top Three Tax Whistleblowers

A lawsuit filed by Daniel Schlicksup, a lesser acclaimed whistleblower, may
end up costing Caterpillar billions of dollars and a criminal investigation because
of its alleged non tax compliant transfer pricing policy. Mr. Schlicksup served as
a global tax strategy manager for Caterpillar from 2005 to 2008. During his time
at Caterpillar, Daniel Schlicksup assisted Caterpillar establish its European tax
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department, managed the corporate human resources division, and in March 2005,
began working as a Global Tax Strategy Manager.
Mr. Schlicksup grew concerned that the substance of Caterpillar’s operating
structure did not coincide with Caterpillar’s reported structure for tax purposes.
Mr. Schlicksup informed several Caterpillar executives of his concern, including
its Director of Global Tax and Trade, and thereafter its Chief Financial Officer and
Caterpillar’s General Counsel. Mr. Schlicksup even filed a complaint with
Caterpillar’s Ethics Office, which closed the matter. Mr. Schlicksup’s received
employee assessments that he considered prejudiced by his attempts to call
attention to the potential tax risk.
Eventually, in July 2010, Mr. Schlicksup filed a whistleblower retaliation suit
under Illinois law against Caterpillar, which Caterpillar settled in 2012 for an
undisclosed amount. The Illinois Whistleblower Act prohibits an employer from
retaliating against an employee “for refusing to participate in an activity that
would result in a violation of a State or federal law, rule, or regulation. . . .” 740
ILCS 174/20. Under the Illinois Whistleblower Act, an action can be retaliatory
“if the act or omission would be materially adverse to a reasonable employee and
is because of the employee disclosing or attempting to disclose public corruption
or wrongdoing.” 740 ILCS 174/20.1.37
Mr. Schlicksup’s whistleblower lawsuit led to the April 1, 2014 hearing of the
Senate Permanent Subcommittee on Investigations “Caterpillar’s Offshore Tax
Strategy.”38 In its February 17, 2015 10-K Annual Report, Caterpillar revealed
that it is now the subject of a subpoena of a grand jury criminally investigating its
transfer pricing practices, and an SEC investigation:39
On January 8, 2015, the Company received a grand jury subpoena from the
U.S. District Court for the Central District of Illinois. The subpoena requests
documents and information from the Company relating to, among other
things, financial information concerning U.S. and non-U.S. Caterpillar
subsidiaries (including undistributed profits of non-U.S. subsidiaries and the
movement of cash among U.S. and non-U.S. subsidiaries). . . .
On September 12, 2014, the SEC notified the Company that it was conducting
an informal investigation relating to Caterpillar SARL and related structures. . . .
Hervé Falciani obtained super whistleblower status in 2008 while working at
HSBC Switzerland’s Geneva branch. He downloaded substantial account details
37

Schlicksup v Caterpillar, Inc, 2010 US Dist LEXIS 69530 (CD Ill July 13, 2010). See the
Illinois Whistleblower Act available at http://www.ilga.gov/legislation/ilcs/ilcs3.asp?ActID=
2495&ChapterID=57 (last accessed September 19, 2015).
38

Available at http://www.hsgac.senate.gov/subcommittees/investigations/hearings/caterpillarsoffshore-tax-strategy (last accessed September 19, 2015).
39

Caterpillar 10-K (Feb 17, 2015) at 22. Available at http://www.caterpillar.com/en/investors/
sec-filings.html (last assessed on September 19, 2015).
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of 106,000 high net worth individuals with over $100 billion is assets from 203
countries, and then approached tax departments with an email that the Wall Street
Journal states included the subject line: “Tax evasion: client list available.”40 The
theft of the bank data, reported at over 100 Gigabytes, has led to Mr. Falciani’s
arrest in several countries, including Switzerland, France, and Spain. But he has
been spared extradition to Switzerland because of the French and Spanish courts
found a public benefit from exposing HSBC’s widespread conspiracy to commit
or at least enable tax fraud.41 Mr. Falciani has stated that he did not become a
whistle blower for reasons of potential compensation. He has established a
foundation to promote the protection of whistleblowers.
[The Swiss have set a date for his trial.]
The most famous tax whistleblower is ultimately UBS’ Bradley Birkenfeld
because he blew the lid off of UBS’ policy to assist U.S. taxpayers to evade tax
in order to take advantage of the 2006 U.S. Whistleblower Law that allows
compensation of:
at least 15 percent but not more than 30 percent of the collected proceeds
(including penalties, interest, additions to tax, and additional amounts)
resulting from the action (including any related actions) or from any
settlement in response to such action. The determination of the amount of
such award by the Whistleblower Office shall depend upon the extent to
which the individual substantially contributed to such action.42
Mr. Birkenfeld for a number of years willingly participated in the conspiracy of
tax evasion with his clients, including most famously the California real estate
billionaire Igor Olenicoff whom he brought into UBS from his previous employer.
Regardless, because his cooperation indisputably led to the prosecution of UBS
for conspiring to hide $20 billion of assets of 20,000 U.S. taxable persons, in 2012
upon his release from prison (for his guilty plea to one count of tax evasion), the
IRS awarded $104 million in whistleblower compensation to Mr. Birkenfeld.
[b]

What is Whistleblowing?

According to the study by the OECD on behalf of the G-20, there is no common
legal definition of what constitutes whistleblowing. The OECD thus turned to the
International Labor Organization (ILO) definition which provides “the reporting
by employees or former employees of illegal, irregular, dangerous or unethical
practices by employers.”43 The OECD then concluded that the key characteristics
40

Mass Leak of Client Data Rattles Swiss Banking, Wall Street Journal (July 8, 2010).

41

Martha Hamilton, Whistleblower? Thief? Hero? Introducing the Source of the Data that
Shook HSBC, International Consortium of Investigative Journalists (February 8, 2015). The HSBC
client data is available for search at http://www.icij.org/project/swiss-leaks/explore-swiss-leaks-data
(last accessed September 19, 2015).
42
43

US IRC § 7623.

G20 Anti-Corruption Action Plan: Protection Of Whistleblowers, Study On Whistleblower
Protection Frameworks, Compendium Of Best Practices (2011) at 7.
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common to whistleblowing include:
1.

the disclosure of wrongdoings connected to the workplace;

2.

a public interest dimension, e.g., the reporting of criminal
offences and unethical practices.

In its 2012 Report, the OECD stated that the “protection of both public and
private sector whistleblowers from retaliation for reporting in good faith suspected acts of corruption and other wrongdoing is therefore integral to efforts to
combat corruption, safeguard integrity, enhance accountability, and support a
clean business environment.”44 Regarding a reward system for whistleblowers,
Transparency International, in its 2012 Recommended Draft Principles for
Whistleblowers states that, “depending on the local context, it shall be considered
whether to include further mechanisms to encourage disclosure, such as a rewards
system or a system based on qui tam which empowers the whistleblower to follow
up their allegations.”
In 2014, an OECD Project Manager of the International Whistleblower Project
found that a majority of whistleblower laws for government and corporate
employees lacked:45
•

adequate internal and external disclosure channels

•

opportunities for anonymous reporting

•

agency to investigate disclosures and complaints

•

transparent / accountable enforcement of laws

Moreover, the 2014 OECD study found that most whistleblower laws for
corporate employees lacked:
•

confidentiality guarantee

•

penalties for retaliators
[c]

Whistleblowing and Tax Crimes

The primary objective of a whistleblower law, according to the G20, is to
protect from discriminatory and retaliatory actions whistleblowers who report in
good faith suspected acts of corruption.46 Although tax crimes are in most
countries, and from January 1, 2016 in Switzerland, a predicate offense for money
laundering and thus, a reportable suspicious activity, tax crimes are not specifically included in the definition of what whistleblower laws seek to prevent.47
44

Whistleblower protection: encouraging reporting, OECD (July 2012) at 3.

45

Mark Worth, Keeping Pace: Whistleblowing and the Response of Government, International
Whistleblower Project: Re-visiting Whistleblower Protection, OECD (June 17, 2014) at 7.
46
G20 Anti-Corruption Action Plan: Protection Of Whistleblowers, Study On Whistleblower
Protection Frameworks, Compendium Of Best Practices (2011) at 2.
47

See Swiss Federal Act on the Implementation of the 2012 Revised Recommendations of the
Financial Action Task Force (FATF), passed by Federal Parliament December 12, 2014. Available
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Yet, even as predicate offenses, whistleblowing of tax crimes should be
protected by what is hopefully forthcoming legislation in several offshore
financial center jurisdictions, such as The Cayman Islands and Bahamas. The
Cayman Islands Protected Disclosures Bill of 2014, which is floundering without
a legislative vote, defines “improper conduct” similar to the United Kingdom
equivalent legislation, with eight types of conduct. The first type of conduct is
most relevant from a tax non-compliance perspective: “. . . that a criminal
offense has been committed, is being committed or is likely to be committed . . . .”48 The Bahamas’ Freedom of Information Act, most recently proposed
May 18, 2015 but yet not acted upon, provides examples of “wrong doing” as “the
commission of a criminal offence” and “failure to comply with a legal obligation.”49
Switzerland on the other hand was set to take a giant leap backwards in 2015
in protection of whistleblowers, with legislation making it more difficult for an
employee to make a disclosure beyond the employer. But after a number of
multinationals spoke out against the restrictive nature of the legislation, it was
referred back by the National Council for a re-visit by the Federal Council.
In its September 18, 2015 report Improving Co-Operation Between Tax and
Anti-Money Laundering Authorities Access by Tax Administrations to Information
Held by Financial Intelligence Units for Criminal and Civil Purposes, the OECD
recommended:50
Given the role of tax administrations in identifying and reporting serious
crimes, such as tax evasion, bribery, corruption, money laundering, and terrorism
financing under the whole of government approach, in order to maximise the
effective use of STRs:
•

subject to the necessary safeguards, tax administrations should
have the fullest possible access to the STRs received by the FIU
in their jurisdiction; and

•

to achieve this, jurisdictions should look to not only provide the
legislative framework to allow tax administration access to STRs
but also look to ensure the operational structure and procedures to
facilitate the maximum effectiveness in the use of STRs.

The OECD found that the tax administrations that have access to STRs reported
significant benefits from that access. The main overarching benefits are an
at
http://www.vsv-asg.ch/uploads/file/interessenvertretung/vernehmlassungen/2015/
erlaeuterungsbericht(1).pdf (last accessed September 21, 2015).
48
Available at http://www.lrc.gov.ky/portal/page/portal/lrchome/projects/protected-disclosuresbill/whistleblower-discussion-paper-Appendix-A-draft-bill.pdf (last accessed September 21, 2015).
49

Available
at
http://www.bahamaseducation.com/PDF/Downloads/Bill/FREEDOM-OFINFORMATION-BILL,2015.PDF (last accessed September 21, 2015).
50

http://www.oecd.org/tax/crime/improving-cooperation-between-tax-and-anti-moneylaundering-authorities.htm (last accessed September 21, 2015).
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increase in their ability to identify a range of serious crimes as well as being able
to access an additional source of information that can be used to ensure tax
compliance. Conceptually, STRs can be viewed as a whistleblowing device for
financial institutions, without being prosecuted, to inform on their clients. By two
examples that the OECD mentions, the Republic of Korea reported in the first half
of 2014 a record KRW 943 billion in tax assessed (the equivalent to approximately
USD 865 million), as a result of extending STR and CTRs use to civil
assessments, and 2012 STRs in Austria facilitated 61 criminal tax prosecutions
and 4,483 civil action referrals.
Voluntary Disclosure Programs (VDPs), in vogue among OECD members and
many other countries since the 2008 Financial Crisis, provide, and even require,
clients an opportunity to become whistleblowers on the enabling advisors of their
tax evasion in exchange for mitigation of criminal prosecution or potentially of
penalties.51 For example, Australia requires non-compliant taxpayers to expose
information about the advisers or other intermediaries in order to mitigate
personal criminal prosecution. The United States offshore voluntary disclosure
program that has netted approximately 60,000 non-compliant taxpayers to date
since 2009 requires each to agree to cooperate and provide, if requested,
information about financial institutions, service providers, and other facilitators, to
avoid criminal prosecution.
[5]

Tax Regulation and International Markets

Although FATCA was passed under the guise of being a tax revenue raiser, it
actually impacts and regulates the global financial service and investment
industry. Regulatory measures should primarily aim at facilitating markets, not
obstructing transactions in pursuit of other policies. The private economic
globalized world is highly competitive. Competition in the private sector is
enforced by both civil and criminal legislation, regulation, international agreements, and other efforts effectively having similar effect. However, the concept of
“harmful tax competition” and elimination of “financial secrecy” stand out bright
line examples of governmental hypocrisy promulgated as policy. Government
does not tolerate competition and it operates substantializing layers of secrecy.
Individual and business financial information must be protected for a laundry
list of substantial reasons. For example, firms need data that reflects business
plans, trade secrets, or strategic decisions to be kept confidential. Similarly, a law
firm or bank’s client would not want its plan to purchase a company—a plan likely
based on a significant expenditure of resources in research—to be broadcast to
others, who could free-ride on that research and rob the client of a legitimate
competitive advantage. This is particularly likely to be true in the investment fund
business, where strategies are closely guarded by fund managers. Equally,
51
Update on Voluntary Disclosure Programmes: A pathway to tax compliance, OECD, (August
2015). Available at http://www.oecd.org/ctp/exchange-of-tax-information/update-on-voluntarydisclosure-programmes-a-pathwaypto-tax-compliance.htm (last accessed September 22, 2015).
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obviously wealthy clients want to hide from criminals the size and location of
their wealth. In countries where crimes such as kidnapping for ransom are
common, the desire for confidentiality may be greatest. And while concerns about
confidentiality of financial information can be alleviated to some extent by
restricting access to law enforcement only, it should be noted that in many
countries in the developing world (as well as some in the developed world) law
enforcement officials may not keep such information to themselves. Mandatory
breaching of confidentiality with respect to financial information relating to
transactions can significantly raise the costs of those transactions.
Of course, confidentiality or privacy may serve to hinder legitimate enforcement of criminal and tax laws. Depending on the circumstances, disclosure of
private financial information may be appropriate or it may not. Tax and other
criminal laws have become so exasperatedly complex and convoluted, that private
rights need to be strengthened rather than subverted to governmental overreach
potential. The decision in Tournier is an example where disclosure of otherwise
private financial information was appropriate “(a) where disclosure is under
compulsion by law; (b) where there is a duty to the public to disclose; (c) where
the interests of the bank require disclosure; [and] (d) where the disclosure is made
by the express or implied consent of the customer.” Thus, there is no question that
financial privacy is an interest subject to qualification—the tricky question is just
when such qualifications occur. How a society balances these competing interests
will depend on a variety of factors, including cultural ones.
There are good reasons to avoid exposing confidential information and
reporting clients would reduce those clients’ willingness to do business with them,
financial firms have an incentive to err on the side of confidentiality since for this
reason, governmental reporting requirements are generally enforced by sanctions
for failure to report. As a result, financial institutions are forced into weighing the
relative costs of effective compliance with the probability that sanctions will be
imposed, introducing more uncertainty, more costs, and more risk of unintended
consequences to compliance.
Resolutions of that question can be arrayed along a spectrum from “no
disclosure without specific evidence of wrongdoing” to “automatic exchange of
all relevant information about all transactions.” Within the wealth maximization
framework, because of the increased costs associated with disclosure we would
expect such questions to be resolved more frequently close to the “no disclosure
without specific evidence of wrongdoing” end of the spectrum—unless costs
could be reasonably contained. Indeed, many jurisdictions concerned with privacy
generally tend toward enhancing privacy rights outside of financial matters, and
we observe considerable concern among civil libertarians over intrusion into
citizens’ non-financial affairs. With a few exceptions (e.g., the quite strong privacy
Switzerland traditionally provided for numbered bank accounts), by the end of the
1980s, most jurisdictions had created at least some mechanism for exchange of
information where there was evidence of wrongdoing. The degree of financial
privacy would thus be the subject of a combination of a rights-based inquiry (to
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the extent that privacy concerns generally were protectable) and a cost-benefit
analysis of specific measures that eliminated contracted-for privacy in particular
instances.
Government, however, neither likes to be burdened by individual and business
privacy rights nor be limited in their ability to tax. This has always been a major
source of contention between ordinary citizens and those in governmental and
non-governmental bureaucracies. Initiatives of the Financial Action Task Force
(FATF), the Organization for Economic Cooperation and Development (OECD)
and the European Union (and of their key member states) and the United States
are attempting to move international standards to the “automatic exchange of all
relevant information about all transactions.” There is an irreconcilable conflict in
the approach used by governments and private industry. Essentially government
efforts are based on coercion while private industry efforts utilize incentivizing
joint benefit.
Financial regulation has two key implications impacting tax compliance. First,
financial regulations are a cost—something that will reduce the number of
transactions across borders or increase the expenses associated with transactions.
Second, evaluating the desirability of any particular regulation rests on a market
or product benefit analysis of its impact: How many desirable transactions that
might increase profit will be lost? How many undesirable transactions that will
create losses will be forced by regulation to be completed?
FATCA reflects that a significant part of the history of income taxation across
jurisdictions is related to efforts to minimize tax evasion by making it difficult to
fail to report income. To attempt to ensure that taxpayers declare all of their
income, jurisdictions typically requires parties that make payments which
constitute income to the taxpayer to inform the tax authorities of such income and,
occasionally, to pay over estimated tax on the profit as well. In fact, modern
income taxes fundamentally depend on systems of third party reporting and
withholding to ensure compliance.
More private financial information reporting and enhancement of the withholding tax regime are what the G-7, G-20, the OECD, the United States, and the
European Union have been advocating. Previously larger, mostly on-shore
jurisdictions that depend on the income tax had pressed low or no income tax
jurisdictions only to provide information on particular accounts when the taxing
jurisdiction believed that one of its residents was committing tax evasion by
receiving undeclared income in the low or no tax jurisdiction.
Although no offshore center or other jurisdictions with low or no income tax
would ever need to request such information from high tax jurisdictions, nearly all
have signed tax information exchange agreements with onshore jurisdictions.
Since the low or no income tax jurisdictions derive any positive benefit, such
agreements have been signed under pressure from onshore jurisdictions, organized in part through the OECD’s two initiatives, the Harmful Tax Practices
initiative and the Global Forum on Taxation, later renamed the Global Forum on
Transparency and Exchange of Information.
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However, these initiatives did not uncover the massive tax evasion as claimed.
Consequently, these high tax jurisdictions are now seeking to find the huge
amount of untaxed income that government alleges exists in some secret place.
The effort now is to require that financial institutions in other jurisdictions
routinely report to the high tax jurisdictions details of the financial transactions of
the residents of high tax countries when these transactions occur outside the high
tax countries. In other words, the high tax countries wish to treat the financial
institutions of low or no tax countries as if they are under the jurisdiction of the
high tax countries. For example, the European Union’s Council Directive on
Administrative Cooperation in the Field of Taxation does this for members with
respect to wages, director’s fees, and income from life insurance products,
pensions, and immovable property.
The most extensive (and intrusive) expansion of transnational reporting is the
U.S. Foreign Account Tax Compliance Act (FATCA). This Act requires foreign
financial institutions identify to the United States their U.S. account holders and
to disclose to the United States the account holders’ names and addresses, and the
accounts’ balances, receipts, and withdrawals. Failure to do so results in the U.S.
applying a gross withholding tax of 30 percent on all payments of gross income
to those financial institutions. And, to uncover exactly who is a resident of the
high tax country, foreign financial institutions will need to determine if legal
persons and arrangements with accounts in those countries are actually beneficially owned by U.S. residents. In spite of such burdensome and expensive
requirements, most low or no tax offshore centers have reached intergovernmental
agreements (IGAs) to avoid the FATCA withholding sanction, including the
Cayman Islands, Guernsey, Jersey, The Isle of Man, Singapore, and Switzerland.
In a classic example of a race-to-the-bottom in regulation, European nations are
creating their own “son-of-FATCA” laws to require similar efforts.
High tax countries are thereby forcing low or no-tax jurisdictions to serve as
unpaid income tax law enforcement officers of the high tax countries, even if the
low tax country itself has no income tax and would therefore not normally be
reporting on the financial transactions of its own residents. FATCA exacerbates
tax issues that are already contentious. Understanding this correlation is instructional when making decisions as to any compliance cost-benefit analysis.
Many tax provisions create tax liability thereby increase the potential for an
adversarial action with the IRS. The IRS would have a distinct advantage if they
already possessed financial information they may not otherwise be entitled to plus
have the power to potentially freeze or even levy accounts. As there was no
business reason for the integrated group to keep records of intra-group transfers,
the group was compelled by taxation authorities to create them. In those cases
where goods, services, or assets were transferred to persons outside the group this
was easy. But in other cases, often the majority of instances (at least with respect
to value) there were no such arm’s length prices available, requiring companies to
find “comparable” transactions between companies that are not subject to the
same control, and to make adjustments to those comparable transactions. Creating
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such prices for the taxation authorities became an onerous and expensive process,
one that has become even more onerous and expensive as the value of sui generis
intellectual property has increased over time.
Calculating tax is fraught with difficulties due to the fact that income is a
theoretical concept. Many, if not most of the methods used to calculate income
require high cost professional service. Transfer pricing is a typical example of this
principle. The OECD alone has provided, and continues to provide, hundreds of
pages of guidance on how to estimate arms-length prices. Additionally, the
individual higher tax jurisdictions such as the United States have created their
own extensive complicated version of regulations.
It is essentially impossible for private sector actors to invent accurate arm’s
length prices where there has been no arm’s length bargaining. The same is true
for tax authorities. While this truth has been obvious to both practitioners and
scholars for at least 30 years, the OECD and governmental tax authorities have
continued to reaffirm the arm’s length standard and impose tax accordingly.
The FATCA regime follows this governmental principle of imposing tax and
related compliance procedure that are exceedingly burdensome and create
extraordinarily high expenses yet serve no useful purpose to the taxpayers in the
ordinary course of their business. The imposition of the plethora of tax law,
regulations, rules, and procedures is what drives the need of government for ever
increasing and intrusive compliance demands on the taxpayers.
§ 1.04
[1]

OFFSHORE VOLUNTARY DISCLOSURE PROGRAMS
U.S. OVDPs

FATCA poses special challenges to taxpayers. To modify this, the IRS
established procedures which will allow taxpayers to come into compliance. The
procedures are limited and carry with them both substantial costs for professional
services and exposure to civil or criminal liability. These procedures are
categorized as (1) the Offshore Voluntary Disclosure Program; (2) the Streamlined
Procedures; and (3) Separate Procedures for FBAR submissions.
The IRS created the 2009 Offshore Voluntary Disclosure Program, as a partial
amnesty allowing persons not under audit to disclose unreported offshore
activities and benefit from a reduction of civil and criminal penalties. The IRS
claims 54,000 voluntary disclosures from the offshore initiatives and has collected
more than $8.5 billion.52 The IRS initiated the current third offshore voluntary
disclosure program (OVDP) in January 2012, on the heels of strong interest in the
2011 and 2009 programs. It is open for an indefinite period until otherwise
announced. The 2012 OVDP offers a higher penalty rate than the previous
52

IRS Offshore Voluntary Compliance Programs Generate $8 billion, FS-2014-6, June 2014.
See http://www.irs.gov/uac/Newsroom/offshore-compliance-programs-$8-billion (accessed November 3, 2015).
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program53 but offers clear benefits to encourage taxpayers to disclose foreign
accounts now rather than risk detection by the IRS and possible criminal
prosecution.
In June 2014, the IRS announced the Streamlined Procedures which were major
changes in the 2012 offshore account compliance programs.54 These new
procedures provided new options to help taxpayers residing in the United States
and overseas. The changes modified the OVDP program to make it suited for
taxpayers seeking relief from potential criminal prosecution, and included:
–

Requiring additional information from taxpayers applying to the
program;

–

Eliminating the existing reduced penalty percentage for certain
non-willful taxpayers in light of the expansion of the streamlined
procedures for such persons;

–

Requiring taxpayers to submit all account statements and pay the
offshore penalty at the time of the OVDP application;

–

Enabling taxpayers to submit voluminous records electronically
rather than on paper;

–

Increasing the offshore penalty percentage (from 27.5 percent to
50 percent) if, before the taxpayer’s OVDP pre-clearance request
is submitted, it becomes public that a financial institution where
the taxpayer holds an account or another party facilitating the
taxpayer’s offshore arrangement is under investigation by the IRS
or Department of Justice.

On June 3, 2014, the IRS Commissioner John A. Koskinen stated before The
U.S. Council For International Business-OOCD International Tax Conference:
Now while the 2012 OVDP and its predecessors have operated successfully,
we are currently considering making further program modifications to
accomplish even more. We are considering whether our voluntary programs
have been too focused on those willfully evading their tax obligations and are
not accommodating enough to others who don’t necessarily need protection
from criminal prosecution because their compliance failures have been of the
non-willful variety. For example, we are well aware that there are many U.S.
citizens who have resided abroad for many years, perhaps even the vast
majority of their lives. We have been considering whether these individuals
should have an opportunity to come into compliance that doesn’t involve the
53

Under the current OVDP, the offshore penalty has been raised to 27.5 percent from 25 percent
in the 2011 program. The reduced penalty categories of 5 percent and 12.5 percent are still available.
54

IRS, IRS Makes Changes to Offshore Programs; Revisions Ease Burden and Help More
Taxpayers Come into Compliance, IR-2014-73, June 18, 2014, http://www.irs.gov/uac/Newsroom/
IRS-Makes-Changes-to-Offshore-Programs;-Revisions-Ease-Burden-and-Help-More-TaxpayersCome-into-Compliance (accessed November 1, 2014).
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type of penalties that are appropriate for U.S.-resident taxpayers who were
willfully hiding their investments overseas. We are also aware that there may
be U.S.-resident taxpayers with unreported offshore accounts whose prior
non-compliance clearly did not constitute willful tax evasion but who, to date,
have not had a clear way of coming into compliance that doesn’t involve the
threat of substantial penalties.
We are close to completing our deliberations on these respects and expect that
we will soon put forward modifications to the programs currently in
place. . . . We believe that re-striking this balance between enforcement and
voluntary compliance is particularly important at this point in time, given that
we are nearing July 1, the effective date of FATCA. . . .
In announcing the new Streamlined OVDP Program, Commissioner Koskinen
stated that in 2012 the IRS added the streamlined filing compliance procedures for
a limited group of U.S. taxpayers living abroad who were not aware that they were
out of compliance. The streamlined process allows this group to catch up on their
U.S. filing requirements without paying steep penalties. In this regard, he
announced two sets of OVDP changes:
First, we’re expanding the streamlined procedures to cover a much broader
group of U.S. taxpayers we believe are out there who have failed to disclose
their foreign accounts but who aren’t willfully evading their tax obligations.
To encourage these taxpayers to come forward, we’re expanding the eligibility criteria, eliminating a cap on the amount of tax owed to qualify for the
program, and doing away with a questionnaire that applicants were required
to complete.
Second, we will be reshaping the terms for taxpayers to participate in the
OVDP. This is designed to cover those whose failure to comply with reporting
requirements is considered willful in nature, and who therefore don’t qualify
for the streamlined procedures. These changes will help focus this program on
people seeking certainty and relief from criminal prosecution. From now on,
people who want to participate in this program will have to provide more
information than in the past, submit all account statements at the time they
apply for the program, and in some cases pay more in penalties than they
would have done had they entered this program earlier.
The formal new streamlined procedures program has been published as a set of
FAQs with relevant links.55 Beginning on August 4, 2014 (see Q&A 7.2), any
taxpayer who has an undisclosed foreign financial account will be subject to a 50
percent miscellaneous offshore penalty if, at the time of submitting the preclearance letter to IRS Criminal Investigation, an event has already occurred that
constitutes a public disclosure that either:
55

Available at http://www.irs.gov/Individuals/International-Taxpayers/Offshore-VoluntaryDisclosure-Program-Frequently-Asked-Questions-and-Answers-2012-Revised (accessed November
30, 2014).
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(a)

the foreign financial institution where the account is held, or
another facilitator who assisted in establishing or maintaining
the taxpayer’s offshore arrangement, is or has been under
investigation by the IRS or the Department of Justice in
connection with accounts that are beneficially owned by a U.S.
person;

(b)

the foreign financial institution or other facilitator is cooperating
with the IRS or the Department of Justice in connection with
accounts that are beneficially owned by a U.S. person; or

(c)

the foreign financial institution or other facilitator has been
identified in a court-approved issuance of a summons seeking
information about U.S. taxpayers who may hold financial
accounts (a “John Doe summons”) at the foreign financial
institution or have accounts established or maintained by the
facilitator.
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Examples of a public disclosure include, without limitation: a public filing in a
judicial proceeding by any party or judicial officer; or public disclosure by the
Department of Justice regarding a Deferred Prosecution Agreement or NonProsecution Agreement with a financial institution or other facilitator. A list of
foreign financial institutions or facilitators meeting this criteria is available.
The streamlined procedure is designed for taxpayers that present a low
compliance risk. All submissions will be reviewed, but, as discussed below, the
intensity of review will vary according to the level of compliance risk presented
by the submission. For those taxpayers presenting low compliance risk, the review
will be expedited and the IRS will not assert penalties or pursue follow-up actions.
Submissions that present higher compliance risk are not eligible for the streamlined processing procedures and will be subject to a more thorough review and
possibly a full examination, which in some cases may include more than three
years, in a manner similar to opting out of the Offshore Voluntary Disclosure
Program.
Taxpayers utilizing this procedure will be required to file delinquent tax returns,
with appropriate related information returns (e.g. Form 3520 or 5471), for the past
three years and to file delinquent FBARs for the past six years. Payment for the
tax and interest, if applicable, must be remitted along with delinquent tax returns.
For a summary of information about federal income tax return and FBAR filing
requirements and potential penalties, see IRS Fact Sheet FS-2011-13. (December
2011).
In addition, retroactive relief for failure to timely elect income deferral on
certain retirement and savings plans where deferral is permitted by relevant treaty
is available through the process. The proper deferral elections with respect to such
arrangements must be made with the submission.
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The streamlined procedure major changes included:56
•

Moving from just non-resident U.S. taxpayers who have resided
outside of the U.S. since January 1, 2009, and who have not filed
a U.S. tax return during the same period, to also includes U.S.
taxpayers residing in the United States,

•

Elimination of the previous $1,500 tax threshold, and

•

Elimination of the risk assessment process associated with the
streamlined filing compliance procedure announced in 2012.
Taxpayers who do not need to use either the OVDP or the
Streamlined Filing Compliance Procedures to file delinquent or
amended tax returns to report and pay additional tax:


have not filed a required Report of Foreign Bank and
Financial Accounts (FBAR) (FinCEN Form 114, previously
Form TD F 90-22.1),



are not under a civil examination or a criminal investigation
by the IRS, and



have not already been contacted by the IRS about the
delinquent FBARs

Instead those taxpayers should file the delinquent FBARs according to the
FBAR instructions.
The following steps are to be followed to resolve delinquent FBARs:
•

Review the instructions

•

Include a statement explaining why you are filing the FBARs late

•

File all FBARs electronically at FinCEN

•

On the cover page of the electronic form, select a reason for filing
late

•

For persons unable to file electronically, they should contact
FinCEN’s Regulatory Help line at 1-800-949-2732 or 1-703-9053975 (if calling from outside the United States) to determine
possible alternatives to electronic filing.

The IRS will not impose a penalty for the failure to file the delinquent FBARs
if the taxpayer properly reported on their U.S. tax returns, and paid all tax on, the
income from the foreign financial accounts reported on the delinquent FBARs,
and have not previously been contacted regarding an income tax examination or
a request for delinquent returns for the years for which the delinquent FBARs are
submitted.
FBARs will not be automatically subject to audit but may be selected for audit
56

Available at http://www.irs.gov/Individuals/International-Taxpayers/Streamlined-FilingCompliance-Procedures (accessed November 30, 2014).
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through the existing audit selection processes that are in place for any tax or
information returns.
As of October 2016, the streamlined procedures have led to 48,000 taxpayers
to correct prior omissions, paying approximately $450 million in taxes, interest
and penalties. Thus, the streamlined procedures, on average, for a three year filing
period, are generating from tax, interest, and penalty $3,125 per taxpayer.
The Government Accountability Office (GAO) found in early 2013 that despite
39,000 disclosures and $5.5 billion revenue obtained primarily from penalties, the
IRS may be missing potential tax penalties from “quiet filers” who amend
previous years’ returns to include foreign accounts but avoid paying the penalties
by not entering the OVD program.57
The GAO High Risk 2015 Report is reflective of the current operational
capacity of the IRS. IRS’s ability to implement FATCA and the OVDP and other
initiatives (such as those required by the Patient Protection and Affordable Care
Act) and carry out ongoing enforcement programs could be challenged under an
uncertain budgetary environment. As a result, IRS does not meet the criterion of
having the capacity to demonstrate progress toward improving compliance and
addressing the tax gap. From fiscal year 2010 to fiscal year 2015, IRS’s budget
declined by about 10 percent (about $1.2 billion). Likewise, staffing has declined:
the number of full time equivalents provided for in the enacted fiscal year 2014
budget represented a decrease of 11 percent compared to actual full time
equivalents in fiscal year 2010. Amidst such reductions, IRS’s enforcement
performance has declined, and IRS officials expect continued decline in fiscal year
2015. For example, IRS’s expects a decline of 20 percent in the individual
examination rate in fiscal year 2015 compared to its original target for 2014. Also,
IRS has reduced or eliminated services, slowed information systems modernization projects, and substantially reduced employee training. FATCA is dependent
on the IRS to maintain the security of the financial information submitted, which
at present does not appear reliably secure.
The Taxpayers Advocate Service has issued its “FY2014 Objectives Report to
Congress and Special Report to Congress” which provides an accurate picture of
IRS operations. The Taxpayer Advocate Service (TAS) was created as part of the
IRS Reform and Restructure Act of 1998. This Act also created the office of the
Inspector General for Tax Administration and the IRS Oversight Board. The
Internal Revenue Code requires the National Taxpayer Advocate to submit two
annual reports to the House Committee on Ways and Means and the Senate
Committee on Finance.58 The National Taxpayer Advocate is required to submit
these reports directly to the Committees without any prior review or comment
57

GAO-13-318, Offshore Tax Evasion. IRS has collected billions of dollars, but it may be
missing continued evasion, March 23, 2013, http://www.gao.gov/assets/660/653369.pdf (accessed
November 15, 2013).
58

IRC § 7803(c)(2)(B).
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from the Commissioner of Internal Revenue, the Secretary of the Treasury, or the
Office of Management and Budget.59 The first report, due by June 30 of each year,
must identify the objectives of the Office of the Taxpayer Advocate for the fiscal
year beginning in that calendar year.60
The TAS has pointed out to Congress scandals that have enveloped the IRS.
Over the last several years, the Internal Revenue Service has been the center of
public attention for several reasons, mostly notably its scrutiny of “conservative
leaning” politically active social welfare organizations seeking recognition as
tax-exempt entities. These have reached such a political boiling point that the
House of Representatives have begun impeachment proceedings against the
Commissioner of the IRS.
The public attention to these recent events has in many ways reinforced many
taxpayers’ preconceived perceptions of the IRS as an agency that treats taxpayers
unfairly. While all this is grievous enough and, in fact, calamitous for public
respect for and compliance with the tax laws (because once lost, trust takes a very
long time to be regained), these events are symptoms of broader problems
festering at the IRS.
As noted in the TAS 2014 Report, “The IRS is an institution in crisis. In my
view, however, the real crisis is not the one generating headlines. The real crisis
facing the IRS—and therefore taxpayers—is a radically transformed mission
coupled with inadequate funding to accomplish that mission.61 As a consequence
of this crisis, the IRS gives limited consideration to taxpayer rights or fundamental
tax administration principles as it struggles to get its job done.”
The Report noted that the IRS offers a series of offshore voluntary disclosure
(OVD) programs to settle with taxpayers who had failed to report offshore income
and file one or more related information returns (e.g. Form TD F 90-22.1, Report
of Foreign Bank and Financial Accounts—FBAR).62 As described in prior reports,
59

IRC § 7803(c)(2)(B)(iii).

60

IRC § 7803(c)(2)(B)(i).

61

National Taxpayer Advocate 2010 Annual Report to Congress 15 (Most Serious Problem: The
IRS Mission Statement Does Not Reflect the Agency’s Increasing Responsibilities for Administering
Social Benefits Programs).
62
The Bank Secrecy Act (BSA) requires U.S. citizens and residents to file an FBAR so the
government can better detect those engaged in tax evasion, terrorism and money laundering. See
generally 31 USC § 5321(a)(5); 31 CFR § 1010.350; Internal Revenue Manual (IRM) 4.26.16 (July
1, 2008); Joint Committee on Taxation (JCT), JCS-5-05, General Explanation of Tax Legislation
Enacted in the 108th Cong. 377–78 (May 2005). The terms of these programs are all promulgated
by frequently asked questions (FAQs) posted to various IRS websites, rather than published in the
Internal Revenue Bulletin, as the IRS had done with earlier programs. See IRS, Voluntary
Disclosure: Questions and Answers, http://www.irs.gov/uac/voluntary-disclosure:-questions-andanswers (first posted May 6, 2009); IRS, 2011 Offshore Voluntary Disclosure Initiative Frequently
Asked Questions and Answers, http://www.irs.gov/businesses/international-businesses/2011offshore-voluntary-disclosure-initiative-frequently-asked-questions-and-answers first posted Feb. 8,
2011); IRS, Offshore Voluntary Disclosure Program Frequently Asked Questions and Answers,
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these programs apply a one-size-fits-all approach designed for either “bad actors”
or “benign actors” who inadvertently violate the rules, requiring them to opt-in
and then opt-out, then subjecting them to lengthy examinations and draconian
civil and criminal penalties.63
The FY 2016 Objectives Report to Congress by the TAS highlighted problems
with FATCA. The Report points out that many U.S. taxpayers, particularly those
living abroad, have incurred increased compliance burdens and costs as a result of
FATCA’s expanded reporting obligations, which repeat the existing FBAR filing
requirements. These hardships include additional tax preparation fees and the
unwillingness of some foreign financial institutions to do business with U.S.
expatriates.
FATCA places substantial day-to-day compliance burdens and costs of implementation on financial institutions. For example, a broad range of U.S.-source
payments to a foreign financial institution (FFI) are subject to a 30 percent
withholding tax, unless the FFI agrees to provide comprehensive information
regarding accounts of U.S. taxpayers. FATCA further charges withholding agents
with the responsibility of determining whether they are obliged to undertake
FATCA withholding and implementing it when required.
In turn, FFIs who have reached agreements with the IRS to avoid being subject
to systematic withholding must impose withholding on any of their own
customers defined as “recalcitrant account holders.” Although FFIs have some
latitude in identifying recalcitrant account holders, customers are in jeopardy of
facing withholding if they do not provide the FFI with either a Form W-9 to certify
they are U.S. persons, or a Form W-8BEN to certify they are foreign persons.
When completing a Form W-9, individuals are generally obligated to provide a
Social Security number (SSN). TAS has received reports these SSNs are
becoming increasingly difficult to obtain for U.S. persons residing abroad who do
not already have them. This difficulty, caused in part by a limited number of
locations where required interviews for obtaining an SSN can occur, only
enhances the burden of FATCA withholding and increases the challenges to
obtaining a credit or refund of the withholding in the future.
As a recommendation to help minimize the burden of FATCA compliance for
both individual U.S. taxpayers and businesses, the National Taxpayer Advocate
proposed the IRS and Treasury adopt a “same-country exception.” This regulatory
http://www.irs.gov/individuals/internationa-taxpayers/offshore-voluntary-disclosure-programfrequently-asked-questions-and-answers first posted June 26, 2012.
63

In addition to criminal penalties, the maximum civil penalty for “willfully” failing to report
foreign accounts on an FBAR is severe—the greater of 50 percent of the account or $100,000 per
year. 31 USC § 5321(a)(5)(C). Specific problems with these settlement programs are described in
prior reports. See e.g. National Taxpayer Advocate 2012 Annual Report to Congress 134–153;
National Taxpayer Advocate 2011 Annual Report to Congress 191–205 and 206–72; National
Taxpayer Advocate Fiscal Year 2013 Objectives Report to Congress 7–8 and 21–29. See also
Taxpayer Advocate Directive 2011-1 (Aug. 16, 2011).
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change would exclude from FATCA coverage financial accounts held in the
country in which a U.S. taxpayer is a bona fide resident. It would mitigate
concerns about the collateral consequences of FATCA raised by U.S. nonresidents, reduce reporting burdens faced by FFIs, and allow the IRS to focus
enforcement efforts on identifying and addressing willful attempts at tax evasion.
To date, the IRS has not been willing to pursue these recommendations proposed
by the National Taxpayer Advocate and supported by other stakeholders.
The IRS argues the shift in enforcement burden now proposed in the
international context is necessary as a means of preventing fraud. TAS is unaware
of any systematic or rigorous analysis documenting this risk. Moreover, withholding agents, even those active in the international context, are primarily
domestic and therefore could be compelled by the IRS to remit the withholding
payments they have collected, even where non-resident U.S. taxpayers are
involved.
Without persuasive explanation or verifiable justification, the IRS’s revised
focus under FATCA has transformed Chapter 3 and Chapter 4 tax administration
into a system that assumes non-compliance and is dedicated disproportionately to
denying unwarranted benefits to the malfeasant few at the cost of the compliant
majority who deserve their credits and refunds. In addition to the regulatory
changes being contemplated by the IRS, all U.S. taxpayers who file a Form
1040NR requesting a refund of amounts withheld pursuant to FATCA, even those
supported by the requisite Form 1042-S, will have the request frozen for up to 168
days, if not longer, while the IRS attempts to match applicable documentation and
satisfy itself fraud has not occurred. Thus, thousands of compliant U.S. taxpayers
will be denied access to their own funds while the IRS tries to marshal its internal
resources and detect a relatively few bad actors. The IRS has made provisions to
inform U.S. taxpayers who are experiencing “economic harm” as a result of the
refund freeze that they can contact TAS for assistance. Nevertheless, the IRS has
not provided TAS with any specific procedures or protocols that can be followed
to assist such U.S. taxpayers and release their funds.
Focus for Fiscal Year 2016
•
•

•

•

•

Update and analyze research and stakeholder concerns regarding
the impact and effectiveness of FATCA;
Encourage the development of mechanisms, such as the “samecountry exception,” to mitigate the unintended negative consequences of FATCA while perpetuating its broader goals;
Provide recommendations to the IRS and Treasury regarding the
policies and procedures that should govern the credits and refunds
of amounts withheld under Chapter 3 and Chapter 4;
Advocate for U.S. taxpayers experiencing significant hardship as
a result of systemic Chapter 3 and Chapter 4 refund freezes and
issue Taxpayer Assistance Orders (TAOs) as necessary; and
Work toward the development of a FATCA regime that gathers
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only the information actually needed by the IRS, burdens impacted parties as little as possible, and preserves the rights
espoused by the IRS in the Taxpayer Bill of Rights, including the
right to pay no more than the correct amount of tax and the right
to privacy.
The National Taxpayer Advocate remains concerned that the IRS does not have
a simple and easy method for allowing benign actors who are U.S. residents to
resolve post filing delinquencies. Nor has the IRS provided clear guidance about
key terms that it has used in its programs, such as whether someone will be
considered “high risk,” how they may avoid a penalty. (e.g. by demonstrating
“reasonable cause”), and when they will be subject to the lower penalty applicable
to “non-willful” conduct. The uncertainty surrounding these terms and the
consequences of opting out has likely prompted some benign actors to pay more
than they should inside the OVD program.
The IRS has reportedly revoked pre-clearance letters authorizing taxpayers to
participate in the OVDP, even though some had already made disclosures, filed
returns, and paid taxes and penalties in reliance on the IRS’s letters. These
reversals further erode the IRS’s creditability, and are more likely to reduce than
increase voluntary compliance.64 Moreover, the IRS has not adopted the National
Taxpayer Advocate’s recommendation to send notices to educate those with
foreign accounts about the requirements. Nor has the IRS addressed the
unnecessarily burdensome requirement to report certain accounts on both Form
8938 and the FBAR.
Through October 2016, 55,800 taxpayers have come into the OVDP to resolve
their tax obligations, paying more than $9.9 billion in taxes, interest and primarily
FBAR penalties since 2009. In addition, another 48,000 taxpayers have made use
of separate streamlined procedures to correct prior non-willful omissions and
meet their federal tax obligations, paying approximately $450 million in taxes,
interest and penalties. Thus, the streamlined procedures are only producing a
revenue from three years of tax filings, interest and penalties of $9,375 per
taxpayer. Yet, for 2017 the IRS has requested a half-billion dollar budget increase
request of which more than 20 percent ($126,739,000) is for FATCA, on top of its
current spending on FATCA.65 The IRS request for the additional FATCA funding
for an extra 273 FATCA FTEs and $127 million works out to the equivalent of
$460,000 per FTE requested. FATCA has probably generated $300 million extra
tax revenue a year that otherwise would go unreported, not including FBAR
penalties, albeit this figure will continue to decrease as less income results and
more time is added. Thus, excepting FBAR penalties, it appears that FATCA will
64

Letter from Chair, The Personal Income Taxation Committee, New York City Bar to Acting
Commissioner, IRS, (May 8, 2013), reprinted as, NYC Bar Committee Urges IRS to Restore
Integrity to Offshore Voluntary Disclosure Program, 2013 TNT 98-18 (May 21, 2013).
65

See https://www.irs.gov/PUP/newsroom/IRS%20FY%202017%20BIB.pdf (accessed Nov 1,
2016).
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soon cost more money than it brings in if Congress approves the additional
FATCA budget.
[2]
[a]

U.K. OVDPs
The Crown Dependencies66

The Crown Dependencies of Guernsey, Jersey, and the Isle of Man benefit from
the close links that they share with their financial patriarch, London. In particular,
the political and economic stability offered by London, (which, in 2015, ranks as
the number one financial center in the world) positively affects the financial sector
performance of its neighboring Crown Dependencies;67 primarily by instilling
confidence in the account holders who use these jurisdictions to conduct offshore
banking. The jurisdictions of Guernsey, Jersey, and the Isle of Man retain a degree
of autonomy through self-governing dependency status of the Crown. The
legislatures of the Islands enact their own domestic legislation. However, because
they are not recognized as sovereign States in their own right, these jurisdictions
are unable to accede to international laws and regulations—unless this has already
been agreed upon by the Crown.
In August 2015, the Organization for Economic Cooperation and Development
(OECD) published the “Update on Voluntary Disclosure Programs: A pathway to
tax compliance.”68 The report was scathing in its criticism of the U.K.’s offshore
financial centers acting as vehicles to enable tax avoidance at the highest level. In
particular, the publication stated that, “[n]nowhere is government-corporate
collusion in tax avoidance more worrying than in the U.K. Private Finance
Initiative (PFI) industry.” While it is tax evasion, not tax avoidance, that concerns
us, it is notable that HSBC’s Guernsey based HSBC Infrastructure Company Ltd
(HICL) is one of the key actors involved in the PFI infrastructure game, alongside
other tier 1 banks; with such tier 1 banks holding substantial stakes in many U.K.
PFI projects including NHS hospitals, and schools.
Furthermore, if the U.K. Government is allowing tax avoidance to occur in its
Dependencies, this begs the question of whether or not the U.K. is implicated in
tax evasion issues in these jurisdictions. It is perhaps ironic that the Crown
Dependencies operating as offshore financial centers are deemed trustworthy
enough to ratify a range of international Tax Information Exchange Agreements
(TIEAs) with EU Member States, including the U.K., the Organization for
Economic Co-operation and Development and the G20 member countries.69
66

Sections 2[a], 2[b], and 2[c] is a contribution from Professor Mary Alice Young.

67

Global Financial Centres Index, 2015. Available at http://www.zyen.com/research/gfci.html
(accessed October 31, 2015).
68

See http://www.oecd.org/ctp/exchange-of-tax-information/update-on-voluntary-disclosureprogrammes-a-pathwaypto-tax-compliance.htm (accessed October 31, 2015).
69

Ministry of Justice, Fact sheet on the UK’s relationship with the Crown Dependencies
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/361537/crowndependencies.pdf (accessed October 31, 2015).
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Time Line

Voluntary disclosure programs are a peculiar breed of tax enforcement
mechanisms. They cannot be classed as a punitive measure—failing, as they often
do, to mete out any punishment for the crime of tax evasion, and allowing the tax
dodger to disclose inaccuracies to tax authorities without incurring a penalty or
prosecution. Neither can disclosure programs offer a forward looking deterrent
function because they fail to properly punish non-compliant taxpayers (or
“non-payers”). For the non-compliant taxpayer, voluntary disclosure programs
come with a veneer of safety—disclosure allows the tax criminal to disclose past
non-compliance in exchange for a gentle tap on the wrists and a shake of the head
from the tax authorities.
2007
Offshore disclosure facilities established in the U.K. when the HMRC introduced the first official voluntary disclosure program, called the Offshore Disclosure Facility (ODF). The ODF was designed to specifically target undeclared
overseas bank accounts. It offered a low 10 percent penalty for those who
complied.
2009
The ODF was quickly replaced by the New Disclosure Opportunity (NDO) in
2009, which was directed at those who had not used the ODF. Under the NDO
initiative, taxpayers were invited by HMRC to fully and accurately disclose tax
information between September 1, 2009 and March 12, 2010. If non-compliant
taxpayers came forward under the NDO, they were offered the same low 10
percent penalty rate enjoyed by those who disclosed under the ODF.
HMRC recovered in excess of £600 million,70 as a result of the implementation
of the ODF and the NDO. However, with both mechanisms, non-disclosure could
lead to a higher penalty of 30 percent, with the added risk of criminal prosecution.
2013
In 2013 HMRC agreed with the governments of the Isle of Man, Jersey, and
Guernsey to introduce a new tax information exchange agreement and disclosure
facility, known as the Crown Dependencies Disclosure Facilities (CDDF)—these
were subsequently opened to run from April 6, 2013. The latest in HMRC’s round
of voluntary disclosure facilities ended and non-payers had until December 31,
2015 to voluntarily disclose any outstanding tax liabilities.
2016
On September 5, 2016 and until September 30, 2018, the UK will allow
70

Voluntary Disclosure Facilities—Have the carrots produced a good yield? (April 25, 2014)
Dawn Register, BDO. Available at http://www.eprivateclient.com/website/page_printable.php?
articleid=27813 (accessed October 31, 2015).
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disclosures through a Worldwide Disclosure Facility (WDF).71 HMRC has
established a Digital Disclosure Service (DDS) for individuals and companies, or
their agents, to register with the WDF. Anyone who wants to disclose a UK tax
liability that relates wholly or partly to an offshore issue can use the facility. An
offshore issue includes unpaid or omitted tax relating to:
•

income arising from a source in a territory outside the UK

•

assets situated or held in a territory outside the UK

•

activities carried on wholly or mainly in a territory outside the UK

•

anything having effect as if it were income, assets or activities of
a kind described above.

It also includes funds connected to unpaid or omitted UK tax not included above,
that you’ve transferred to a territory outside the UK or are owned in a territory
outside the UK.
[c]

Who is Eligible?

Anyone who owned an asset in the relevant Crown Dependency at any time
between April 6, 1999 and December 31, 2013 is eligible to use the facility.
Non-compliant taxpayers have to limit their disclosure to tax periods ending on or
after April 6, 1999 (April 1, 1999 for companies). Thus, only unpaid taxes from
April 1999 are collectible.
However, there are a number of exceptions to the eligibility to participate in the
CDDF, these include: where a person is under criminal investigation on April 6,
2013; under non-criminal in depth investigation on April 6, 2013; under criminal
investigation following an application to participate in the specific Crown
disclosure facility, but before HMRC has determined the liability to pay
outstanding U.K. tax, interest and penalties. There are also some circumstances
that exempt a person from being eligible for the full terms of the CDDF. These
include circumstances where the person has been the subject of criminal or in
depth investigation before, or is already linked to an alternative HMRC disclosure
facility.
According to information provided by HMRC on its website, the onus rests
squarely on the taxpayer to ensure they disclose within the required timeframe;
that is, before December 31, 2015. However, the Guernsey, Jersey, and Isle of
Man governments also lay responsibility on financial intermediaries to contact
clients who may be eligible to use the disclosure facility. Most disclosures are
settled within nine months of the original application. When the CDDF were
opened, HMRC anticipated raising around £1 billion in collected funds.
The threat of non-compliance is clear. HMRC states that,
[o]ver 90 countries have committed to new international agreements that will
71

See https://www.gov.uk/guidance/worldwide-disclosure-facility-make-a-disclosure (accessed
Nov 1, 2016).
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let HMRC see more about overseas accounts held by you. If you have
declared your taxable income and gains . . . and HMRC finds out you will
face an investigation and will have to pay the undeclared tax, a penalty of up
to double the tax you owe, and could even go to prison.
The U.K. introduced for its Crown dependencies with effect from April 6, 2013
running through December 31, 2015 a bespoke Disclosure Facility available for
those who qualify to regularize their U.K. tax affairs with the U.K. Revenue.72
This bespoke facility gives those taxpayers a number of important assurances
about what to expect after they first contact the U.K. Revenue as well as the
possibility of anonymous initial contact with the U.K. Revenue by a professional
advisor.
[d]

Key Features of the Disclosure Facilities for the Crown
Dependencies

The features include the following:
•

Available to Crown dependency clients with assets held before
December 31, 2013.

•

Guaranteed penalty rate.

•

Back reporting restricted to post April 1, 1999 returns.

•

Bespoke service providing for quick decisions and resolution
including the possibility of anonymous initial contact with the
HRMC by a professional advisor.
[e]

Liechtenstein Disclosure Facility (LDF) for Full DTA with U.K.

The LDF is a bespoke service to support the reviews to be carried out by the
Financial Intermediaries in Liechtenstein to identify those who may have liability
to U.K. tax.73 The LDF allows people with unpaid tax linked to investments or
assets in Liechtenstein to settle their tax liability under this special arrangement.
The LDF started September 1, 2009 and initially HMRC set it to expire on April
5, 2016 but in 2015 announced its early termination on December 31, 2015.74 The
U.K.-Liechtenstein MOU states that where such a person is identified, the
financial intermediary will be under a duty to notify the person. Unless the person
so notified provides to the financial intermediary evidence and certain certification
that such person is not liable to U.K. taxation or is compliant with their U.K. tax
obligations in relation to their Liechtenstein connected affairs within the five-year
72

See http://www.hmrc.gov.uk/offshoredisclosure/disclosure-facilities.htm#5 (accessed October
31, 2015). Initially the expiration date was September 30, 2016, but HMRC published the early
termination of the facilities on September 24, 2015.
73

See http://www.hmrc.gov.uk/disclosure/liechtenstein-disclosure.htm (accessed November 15,
2013).
74

On September 24, 2015 HMRC published the new expiration in the “Disclosure facility
detailed guidance.” See https://www.gov.uk/government/publications/offshore-disclosure-facilitesliechtenstein (accessed October 31, 2015).
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period, the financial intermediary will then be required to:75
(a)

cease providing relevant services to that person; or

(b)

if the financial intermediary for legal reasons is unable to
comply with his obligations referred to in subparagraph (a)
above, the financial intermediary shall follow any other directions according to procedures approved and agreed by HMRC
and the Government of Liechtenstein.

A relevant person has a beneficial interest in relevant property for the purposes
of this MOU where any of the circumstances outlined below apply:
(1)

(2)

In the case of foundations, trusts, or other fiduciary entities:
(a)

he is the person or one of the persons who established or
funded it; or

(b)

he is the person or one of the persons who the financial
intermediary regards as its principal beneficiary or principal beneficiaries; or

(c)

he is a person entitled to 25 percent or more of its income
or capital; or

(d)

he is a person who has received a distribution or distributions, in a given U.K. tax year, in total amounting to
£5,000 or more from such an entity since August 1, 2009;
or

(e)

he is a person who the financial intermediary knows has
been provided with the benefit, in a given U.K. tax year,
of an asset or any number of assets of a value equivalent
to £25,000 or more from such an entity since August 1,
2009.

Where relevant services within Schedule 1(1)(q)(v) are provided in respect of bank and financial (portfolio) accounts that
are relevant property:
(a)

those persons in whose name the account is held if they
are natural persons and are the beneficial owners of the
account or are U.K. companies satisfying the tests in (1) or
(2) of paragraph 1(o)(ii) of Schedule 1; or

(b)

the account is held in the name of a natural person who is
not the beneficial owner or in the name of a legal person
other than a company referred to in paragraph 2(a) of this

75
Second Joint Declaration by The Government of The Principality of Liechtenstein and Her
Majesty’s Revenue and Customs Concerning The Memorandum of Understanding Relating To
Taxes Available at http://www.hmrc.gov.uk/international/second-joint-declaration-lich.pdf (accessed November 15, 2013).
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Schedule 2, any person identified as the “beneficial
owner” in forms provided to the financial intermediary by
that legal person pursuant to Liechtenstein anti-money
laundering legislation.
(3)

Where relevant services within Schedule 1 (l)(q)(i)–(iv) are
provided to corporations (other than those that are listed or
which are collective investment vehicles) including institutions
structured as corporations, as well as companies without legal
personality, that are relevant property, those natural persons
who, at any time since August 1, 2009:
(a)

have held or controlled a share or voting rights amounting
to 5 percent or more in such entity; or

(b)

have received 5 percent or more of the profits of such
entity.

In exchange for the LDF, the U.K. promised and then negotiated with
Liechtenstein a comprehensive convention on taxation of income and capital
based on the OECD Model of July 18, 2008 (DTA).76 That DTA, signed June 11,
2012, entered into force February 1, 2013.77 The DTA’s salient features are a zero
withholding rate for dividends (15 percent for RIETs), zero withholding rate on
interest and royalties, and the latest OECD Model provision on exchange of
information.
[f]

Switzerland Disclosure and Withholding Facility (Rubik)78

On January 1, 2013, the Government’s agreement with Switzerland to recover
previously unpaid U.K. tax on money hidden in Switzerland came into force. On
January 29, 2013, the U.K. announced that it had received the first installment of
£342 million from the U.K.-Swiss agreement. The agreement had been forecast to
bring in over £5 billion over the next six years.79 However, whereas Switzerland
has turned over 18,000 names in 2013, Switzerland has not collected additional
revenue from these accounts.80 The Swiss tax administration released that as of
76
Joint Declaration by the Government of the Principality of Liechtenstein and Her Majesty’s
Revenue and Customs Concerning the Memorandum of Understanding Relating to Cooperation in
Tax Matters, August 11, 2009, p. 1. Available at http://www.hmrc.gov.uk/international/jointdeclaration-lich.pdf (accessed November 15, 2013).
77

See http://www.hmrc.gov.uk/taxtreaties/in-force/uk-liechtenstein-dta-2012.pdf (accessed November 15, 2013).
78
Agreement between the Swiss Confederation and the United Kingdom of Great Britain and
Northern Ireland on cooperation in the area of taxation. Available at http://www.hmrc.gov.uk/
taxtreaties/swiss.pdf (accessed November 15, 2013).
79
See February 19, 2013 Press Release http://www.hm-treasury.gov.uk/press_12_13.htm (accessed November 15, 2013).
80

Vale, Paul, Chancellor George Osborne Fails To Recoup Tax Money From Britons With
Swiss Bank Accounts, Huffington Post UK (October 28, 2013). Available at http://www.
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September 1, 2014, it had paid to the U.K. a total of £469.5 million (but to Vienna
€5,738.3 million) over the course of the year-long program.81
The pertinent aspects of the Rubik disclosure facility include:
(h) “relevant person” means any individual resident in the United Kingdom,
who: as a contractual partner of a Swiss paying agent, is the account holder
or deposit holder and beneficial owner of assets; or is, in accordance with the
conclusions of a Swiss paying agent drawn in line with the prevailing Swiss
due diligence obligations and taking into consideration all the circumstances
known to it, the beneficial owner of assets held by:
•

a domiciliary company (i.e., legal entities, companies, institutions,
foundations, trusts, fiduciary companies and other establishments
not exercising a trading or manufacturing activity or another form
of commercial operations); or

•

an insurance company in an insurance wrapper; or

•

another individual by means of an account or a deposit with a
Swiss paying agent.

A domiciliary company in the aforementioned sense is considered to be the
beneficial owner in exceptional cases if proof is provided that it is itself subject
to effective taxation under the general rules for direct taxation applicable under
the law of its place of establishment or its place of effective management, or that
it is treated as non-transparent with reference to its income under United Kingdom
law.
By example of a potential loophole, FATCA and the son of FATCA agreements
capture cash value insurance policies from a reporting perspective, whereas the
Rubik agreement does not.
[g]

Financial Results from U.K. Disclosure Facilities

In 2011, HMRC forecast that it would receive “billions” from the Swiss
Disclosure Facility.82 In 2012, HMRC stated that this number would be five
billion sterling, three billion sterling from the LDF, and one billion from the Isle
of Man, Guernsey, and Jersey disclosure facilities.83 As of that report of data up
huffingtonpost.co.uk/2013/10/28/george-osborne-switzerland-tax_n_4171336.html (accessed November 15, 2013).
81

Swiss Pay UK And Austria Over Tax Dodging, The Local (Sept. 1, 2014) available at
http://www.thelocal.ch/20140901/swiss-pays-uk-and-austria-tax-dodging-deal (accessed November
10, 2014).
82

See “Agreement with Switzerland to secure billions in unpaid tax,” HM Treasury (August 24,
2011). Available at https://www.gov.uk/government/news/agreement-with-switzerland-to-securebillions-in-unpaid-tax (accessed October 31, 2015).
83

See “No safe havens, Our offshore strategy 2013 and beyond,” HMRC, https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/193112/offshore-strategy_1_.pdf
(accessed October 31, 2015).
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to 2012, 50,000 taxpayers had come forward through all offshore disclosure
facilities, generating one billion in tax, interest, and tax penalties, thus on average
20,000 sterling per disclosure.
The offshore noncompliance problem in the context of all non-tax compliance,
and all taxpayers, requires first asking how many individual taxpayers file in the
U.K.? For 2014–15, it’s approximately 29.7 million, of which 4.65 million pay the
higher rate of 40% for income between 31,786 and 150,000 pounds sterling.84
332,000 filers report more than 150,000 sterling income and pay the highest
applicable rate. The next issue is what portion of noncompliance is estimated to
be offshore non-compliance. According to HMRC, the tax gap, which is the
difference between what HMRC collects and the tax that HMRC theoretically is
owed, was for the 2011 to 2012 tax year an amount of £35 billion, or seven
percent of total tax liabilities.85
HMRC stated that of the tax gap, tax evasion accounted for £5.1 billion, the
hidden economy accounted for £5.4 billion and criminal activity £4.7 billion.
HMRC estimated that approximately half the tax gap results from non-payment
by small and medium-sized enterprises (SMEs), of which a substantial portion is
due to error. Based on HMRC’s published figures, approximately 16 percent of the
35 billion sterling tax gap may be estimated from tax evasion, representing an
estimated 1.4 percent of the potential tax income to the state. However, not all
HMRC’s estimate of 5.1 billion sterling tax evasion is via offshore noncompliance.
On February 12, 2015 HMRC disclosed that it had collected a total of £2 billion
from offshore evasion disclosure and other compliance initiatives, primarily from
the Swiss Disclosure Facility (SDF) and the Liechtenstein Disclosure Facility
(LDF). Thus since its 2012 report, HMRC had collected an additional billion
sterling, approximately 333 million sterling additional per annum. Based on the
table constructed below from HMRC’s publications of figures, 5,400 disclosures
through offshore disclosure facilities brought in one billion sterling, but it is
unclear how many disclosures have been made through Switzerland. HMRC
stated in 2012 that it had received 57,000 offshore disclosures from all
disclosures.
Thus, it appears from the published HMRC data that annual offshore disclosures are rapidly falling (see table below from data through March 2015). It is
possible to speculate that a substantial majority of non-compliant U.K. taxpayers
have leveraged the voluntary disclosure facilities and thus the tax gap due to
offshore noncompliance has shrunk to a de minimis level. But some researchers
84

See https://www.gov.uk/income-tax-rates/current-rates-and-allowances (accessed October 31,
2015).
85

See 2010 to 2015 government policy: tax evasion and avoidance, HM Treasury, (February 27,
2013, Updated May 8, 2015). Available at https://www.gov.uk/government/publications/2010-to2015-government-policy-tax-evasion-and-avoidance/2010-to-2015-government-policy-tax-evasionand-avoidance (accessed October 31, 2015).
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express an opposing opinion that tax noncompliance through offshore vehicles has
substantially not been thwarted and thus the tax gap remains.86
HMRC reported that between 2010 and 2014 it secured more than 2,650
criminal prosecutions and 2,718 years of prison sentences for all tax crimes,
approximately 530 annual prosecutions, with an average 1.2 years prison sentence
(one was reported to be for 11 years and thus, several must be for less than a year).
As of 2015, the HMRC was only able to prosecute one taxpayer based on stolen
HSBC Swiss bank account information provided to HMRC by a former HSBC
employee Hervé Falciani.87 HMRC provided the statements below:88
The HSBC Suisse data initially revealed 6,800 “entities”—individuals,
businesses and trusts—but this contained duplication (some people had
multiple accounts). Removing duplication left us with 3,600 entities, all of
which we have examined.
We have investigated and challenged more than 1,000 account holders, and
collected £135 million from them in unpaid tax, interest and fines. In many of
these cases, people chose to disclose their offshore income through the
Liechtenstein Disclosure Facility, set up by international agreement, which
gave them an exemption from criminal prosecution if they fully disclosed all
information.
In 150 of these cases, we sought to collect evidence for criminal prosecution.
To do this successfully, we needed to demonstrate criminal intent (rather than
error, for example). In addition, because stolen data is considered “dirty” it
needs additional corroborating evidence.
With these tests of evidence, and with the exemptions arising from the
Liechtenstein Disclosure Facility, we could only prepare three cases for
submission to the Crown Prosecution Service. Having examined the evidence,
the CPS considered only one case to be strong enough to take forward, and
that was successfully prosecuted in 2012.
In around 2,000 cases, we found no evidence of evasion and believe the
account holders to be compliant, although we continue to monitor them.
We are still examining around 100 cases and 400 cases were untraceable.
86
See by example the publications of the Tax Justice Network. Available at http://www.
taxjustice.net/2015/09/15/holes-in-new-oecd-handbook-for-global-financial-transparency/ (accessed
October 31, 2015).
87

“Banking Giant HSBC Sheltered Murky Cash Linked to Dictators and Arms Dealers,”
International Consortium of Investigative Journalist (February 8, 2015). Available at http://www.
icij.org/project/swiss-leaks/banking-giant-hsbc-sheltered-murky-cash-linked-dictators-and-armsdealers?utm_campaign=swiss_leaks&utm_source=appeal&utm_medium=link&goal=0_
ffd1d0160d-b4353af741-100281929&mc_cid=b4353af741&mc_eid=5e00be2775
(accessed
October 31, 2015).
88
Statement by HMRC on tax evasion and the HSBC Suisse data leak, HMRC (February 14,
2015). Available at https://www.gov.uk/government/news/statement-by-hmrc-on-tax-evasion-andthe-hsbc-suisse-data-leak (accessed October 31, 2015).
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186
37
181
404
5483
5887

Number
Settled
149
25
131
305

Settled Amount
£3,700,000.00
£700,000.00
£2,200,000.00
£6,600,000.00
£1,075,000,000.00
£1,000,000,000.00
£2,081,600,000.00

Unsettled
Amount
£1,900,000.00
£1,900,000.00
£3,500,000.00
£7,300,000.00
£94,000,000.00

Avg. Settlement
£24,832.21
£28,000.00
£16,793.89
£21,639.34
£171,195.00

£101,300,000.00

FATCA AND FOREIGN COUNTRIES

FATCA has created some considerable concerns from the foreign institutions to
which it is meant to apply. Foreign banks and governments had mounted a push
against the imposition of FATCA since its first proposal. The Banks have paid
significant costs already. On CNBC an internet article stated that, “. . . the task
of scouring records for U.S. citizens and then reporting them could run into
billions of dollars.” Terry Campbell, head of the Canadian Bankers Association,
was quoted as saying the act was, “conscripting financial institutions around the
world to be arms of the U.S. tax authorities.” The article goes on to point out that,
“Officials are skeptical that the burden of FATCA will outweigh the benefit of
access to the U.S. and have stressed the even indirect contact with the U.S.
markets will incur the withholding tax.”89
A partner, in one of the largest accounting firms, made an observation (which
is turning out to be accurate):
Banks, investment funds, insurance companies, wealth managers, trusts,
partnerships, private equity and other vehicles will be FFIs and required to
apply FATCA. What makes the regime so burdensome is that it requires
specific documentations for virtually all account holders of an FFI. Some
retail banks in Europe have millions of accounts; therefore it is not difficult to
imagine that investigating all these accounts is a huge task.90
The costs are staggering. The Banking Federation and the Institute of
International Bankers, in what they call conservative figures, estimate that it will
cost each foreign bank with more than 25 million accounts $250 million to sift
through those accounts and identify those held by Americans. Costs to the top
thirty foreign banks alone will be $7.5 billion.91 The cost estimate of the U.K.
Revenue for U.K. financial institutions is a one-off cost, even considering the
IGA, of approximately £900 million–£1,600 million, with an ongoing cost of £50
million–£90 million a year.92
89

Banks Battle Over U.S. Tax Laws, Financial Times, June 12, 2011.

90

Banks Battle Over U.S. Tax Laws, comment by KPMG, Financial Times, June 12, 2011.

91

European Banking Federation and Institute of International Bankers, comments on Notice
2010-60, November 12, 2010.
92

HMRC, Tax information and Impact Note—The International Tax Compliance (United States
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How can foreign and potentially U.S. FATCA-covered financial institutions
calculate the cost exposure? Although it has been reported FATCA is creating a
gold rush for “a smorgasbord of consultants and software providers,” the difficulty
in determining fees is dependent on variables not yet fully realized—unproven
technology, shifting political climates affecting government policy direction, a
country’s economic health, trade balancing, the need to have access to the U.S.
investment markets, and a whole host of other factors.
It is widely understood compliance with FATCA by foreign financial institutions will result in an immense amount of searchable data and information, or
access thereto, on virtually everyone that has a financial account reported under
FATCA to a foreign financial institution according to the FFI’s FATCA compliance protocol.
The tax haven jurisdictions are viewed as a major cause of international tax
evasion because of the claimed lack of information made available and horrors of
secrecy. Clearly the offshore jurisdictions are merely conduits between money
flowing between primarily the OECD countries. A number of facts pointed out in
2001 by the Organization of Commonwealth Caribbean Bar Associations show
this view as likely a fallacy:
(1)

The U.S., one of the 30 member countries of the OECD, has
already signed Tax Information Exchange Agreements (TIEAs)
with 20 non-OECD countries and territories and it is currently
seeking TIEAs with several other Caribbean countries and
territories.93

(2)

The U.S. increased its statutory withholding tax on savings
income such as dividends, interest, and royalties from 12.5
percent to 30 percent over 60 years ago, in 1942, as a
“temporary wartime measure.”94

(3)

The U.S. never reduced its statutory withholding tax rate after
the end of World War II because the U.S. Treasury found that its
high statutory withholding tax on savings income encouraged
other countries to enter into income tax treaties with the U.S.95

(4)

The U.S. had income tax treaties in force with 15 Caribbean
countries (Anguilla, Antigua and Barbuda, Aruba, Barbados,
Belize, the British Virgin Islands, Dominica, Grenada, Jamaica,

of America) Regulations 2013, August 7, 2013, http://www.hmrc.gov.uk/fatca/itc-regs-2013.pdf
(accessed November 30, 2013).
93
Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
94

Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
95

Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
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Montserrat, the Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, and Trinidad and
Tobago) until the U.S. unilaterally canceled most of these
treaties during the 1980s.96
(5)

The income tax treaties between the U.S. and these Caribbean
countries provided for the exchange of tax information and also
provided tax benefits that included reduced withholding taxes
on U.S. savings income derived by residents of these Caribbean
countries.97

(6)

The U.S. currently has income tax treaties in force with more
than 60 countries, virtually all of which provide for substantial
reductions in the withholding tax on U.S. savings income
derived by residents of the other treaty country, generally to
rates of 15 percent or less, but the only Caribbean countries with
which the U.S. now has income tax treaties are Barbados,
Jamaica, and Trinidad and Tobago.98

(7)

The U.S. Caribbean Basin Initiative (CBI) legislation, originally
enacted in 1983 and subsequently amended, authorizes the U.S.
Treasury to give limited tax benefits to qualified Caribbean
countries that enter into TIEAs with the U.S., and the U.S.
Treasury has signed several TIEAs with Caribbean countries
that provide up to three such benefits: convention expense
deductions for Americans attending business conventions, domiciles for foreign sales corporations, and investment funds
from Puerto Rico under a twin-plant program.99

(8)

The convention expense deduction is of limited value to some
of the smaller Caribbean countries, and the other two benefits
are no longer operative for any country as a result of action by
the WTO and the U.S. Congress.100

(9)

Although most U.S. TIEAs provide for the reciprocal exchange
of tax information by both the U.S. and the Caribbean country,
the right to obtain such information is generally of considerable

96

Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
97

Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
98
Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
99

Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
100

Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
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value to the U.S. and of little or no value to the Caribbean
country.101
Also overlooked is the fact the U.S. “maintains enormous offshore havens in
Florida, Delaware and other U.S. states.”102 It is interesting to realize FATCA is
being considered by mostly OECD countries, none of which are considered by the
OECD to be tax havens or considered as engaging in harmful tax competition. It
is rather obvious that the countries considered to be the virtual ground zero for
money laundering activities and the ultimate depository for illegal profits and
evaded taxes are ignored by FATCA movement and efforts of international
organizations like the OECD.
§ 1.06

THE U.S. TAX SYSTEM AND ITS COMPLEXITY

The current U.S. income tax law is 100 years old. The 16th Amendment to the
U.S. Constitution was ratified by the Congress on February 3, 1913. Known as the
United States Revenue Act of 1913, it was signed into law October 3, 1913. The
argument for the need for an income tax then, as it is now, is that the rich were
not paying their fair share of tax. During the 100 years of having experienced the
benefits and detriments of an income tax system, it is reasonable to make some
real world observations regarding the income tax regime in general and, FATCA
reporting in particular.
The current U.S. President laid out this vision of the “1 percent” versus the “99
percent” when proposing his first and only budget in 2009. That budget did not
receive a single vote by either party in the House or the Senate. The tax policy of
this President is to raise taxes on the “rich.”
A recent article points out that the massive fiscal crisis that the federal
government is now experiencing is due to the manner in which the federal income
tax historically distributes its costs and benefits. The author observes [t]he U.S.
federal income tax is in crisis, a crisis that has recently reached new depths, as the
fiscal stalemate in the nation’s capital dramatically attests.”103 The federal tax
base is under widespread assault, and successful federal tax reform has been
eluding Congresses and members of Congress for decades. Across the political
spectrum, from President John F. Kennedy’s administration through the present
day, presidents and legislators have been emphatically calling for massive
overhauls of the federal tax code. However, in almost every case, even plans with
101

Resolution on Tax Information Exchange Agreements (TIEAs) adopted by the OCCBA
Conference on September 7, 2002.
102

As observed in Weglin & Co., Farewell America, Investment Commentary No. 365, August
24, 2009. See also Brunson, Samuel D., U.S. as Tax Haven? Aiding Developing Countries By
Revoking the Revenue Code, The Columbia Journal of Tax Law (Forthcoming), November 7, 2013
stating, “But the intersection of a number of U.S. tax rules, it turns out, makes the United States an
attractive place for foreigners to invest—and hide—heir money.”
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Taxing with a Purpose, Susannah Camic Talk, University of Wisconsin Legal Studies
Research Paper No. 1231, August 16, 2013.
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widespread bipartisan support have failed to produce genuine reform. As tax
reform efforts have repeatedly stalled, the income tax base has continued to
shrink, giving rise to more and more pressing revenue crises.
The American Institute of Certified Public Accountants (AICPA) has stated
these 10 basic principles of good tax policy:
(1)

Equity and Fairness. Similarly—situated taxpayers should be
taxed similarly.

(2)

Certainty. The tax rules should clearly specify when the tax is to
be paid, how it is to be paid, and how the amount to be paid is
to be determined.

(3)

Convenience of Payment. A tax should be due at a time or in a
manner that is most likely to be convenient for the taxpayer.

(4)

Economy in Collection. The costs to collect a tax should be kept
to a minimum for both the government and the taxpayers.

(5)

Simplicity. The tax law should be simple so that taxpayers
understand the rules and can comply with them correctly and in
a cost-efficient manner.

(6)

Neutrality. The effect of the tax law on a taxpayer’s decisions as
to how to carry out a particular transaction or whether to engage
in a transaction should be kept to a minimum.

(7)

Economic Growth and Efficiency. The tax system should not
impede or reduce the productive capacity of the economy.

(8)

Transparency and Visibility. Taxpayers should know that a tax
exists and how and when it is imposed upon them and others.

(9)

Minimum Tax Gap. A tax should be structured to minimize
noncompliance.

(10)

Appropriate Government Revenues. The tax system should
enable the government to determine how much tax revenue
will likely be collected and when.

The current U.S. tax law meets virtually none of these criteria.
This AICPA list is vastly different than the principles put forward by the OECD,
IMF, UN, G-20, and other organizations which favor extending and enforcing the
current complex tax system on the rest of the world.
While tax simplification and/or tax reform has been promoted by nearly annual
tax reform acts, the result is just more tax code and all the complexity that comes
with it. The fact that FATCA is obviously complex is consistent with the current
U.S. Internal Revenue Code. In fact complexity of the tax code is the most serious
problem faced by taxpayers. Nina Olsen, the Taxpayer Advocate of the Taxpayer
Advocate Service (a part of the IRS) presented her 2012 Annual Report to
Congress wherein that Report stated:
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An analysis of IRS data by the Office of the Taxpayer Advocate shows it takes
U.S. taxpayers (both individuals and businesses) more than 6.1 billion hours
to complete filings required by a tax code that contains almost four million
words and that, on an average has more than one new provision added to it
daily. Indeed, few taxpayers complete their returns without assistance. Nearly
60 percent of taxpayers hire paid preparers and another 30 percent rely on
commercial software to prepare their returns. To inspire confidence and trust,
the tax laws should be comprehensible and the computations of tax should be
transparent and relatively simple, yet few taxpayers today can confidently say
they understand the tax code or event that they have correctly computed their
tax liabilities. In this report, we identify tax complexity as the #1 most serious
problem facing taxpayers, and we recommend (as we have in prior reports)
that Congress vastly simplify the tax code to make tax compliance easier.104
Ms. Olson also made a strong case for tax reform in her Report by requesting
the Congress consider the following among other suggestions she made. As to the
complexity of the Internal Revenue Code, The TAS 2012 Report states, “The most
serious problem facing taxpayers—and the IRS—is the complexity of Internal
Revenue Code.”105 However, this must be understood in the light of the fact the
Congress has underfunded the IRS, overburdens it with new provisions, and, for
the job Congress expects the IRS to perform, IRS is decidedly undermanned.106
A 2014 TAS Objective Report is notable in that the TA states that “Today the
IRS is an institution in crisis. In my view, however, the real crisis in not the one
generating the crisis. The real crisis facing the IRS—and therefore taxpayers—is
a radically transformed mission coupled with inadequate funding to accomplish
that mission. As a consequence of this crisis, the IRS gives limited consideration
to taxpayers’ rights or fundamental tax administration principles as it struggles to
get its job done.”107
In her 2017 Objectives Report to Congress, the Taxpayer Advocate found that
the IRS had frozen Chapter 3 and Chapter 4 refunds for up to one year or longer,
while attempting to match the documentation provided by taxpayers with the
104

National Taxpayer Advocate 2012 Annual Report to Congress, p. vii.
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TAS 2012 Annual Report to Congress, p. 2.
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TAS 2012 Annual Report to Congress, p. 5 states “The significant and chronic underfunding
of the IRS poses one of the most significant long-term risks to tax administration today. Because of
funding shortages, the IRS is unable to answer millions of taxpayer telephone calls or timely process
letters; the tax gap (i.e. the amount of tax due but uncollected) stands at nearly $400 billion each
year; taxpayers believe the tax laws are not being fairly enforced against others; and the federal
deficit is unnecessarily large. Some taxpayer problems identified in this report result from poor
planning or execution, and it is important that the IRS not use lack of funding as a justification for
failing to address these problems. However, the lack of sufficient funding is the sole or significant
cause of many taxpayer problems.”
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See GAO 2014 Objective Report to Congress and Special Report to Congress, p. v.
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documentation provided by withholding agents.108 The Taxpayer Advocate
identified that culprit as the IRS program under which it compared each of 18
fields on Form 1042-S, Foreign Person’s U.S. Source Income Subject to
Withholding, filed electronically by the withholding agent with those fields on the
Form 1042-S furnished as part of the taxpayer’s paper return. The Taxpayer
Advocate concluded that this verification program produced many false positives
and that the technology applied was not fit for purpose. The Taxpayer Advocate
cited the example of a technology flaw that non-residents are required to file
Forms 1040NR on paper. The Taxpayer Advocate reported the following results
as of March 2016 for 60,000 claims for refunds for Chapter 3 and Chapter 4
withholding (using Form 1040NR returns with refund claims based on Form
1042-S withholding for the calendar year 2014, submitted by April 15, 2015):
17,004 refund claims initially frozen, with those refunds eventually released to
taxpayers after an average delay of 26 weeks; 27,670 refund claims in freeze
status with an average delay of 33 weeks and counting; and 15,257 refund claims
disallowed after first having been frozen for an average period of 36 weeks.
There has been no change in 2015 and 2016 to these procedures and none
should be expected in 2017.
§ 1.07

IRS TECHNOLOGY ABILITY

The adequacy of the IRS technology systems and competency are subject to
audit by the General Accountability Office (GAO). The IRS has significant
longstanding technology problems both in terms of equipment and personnel.
There is every indication that these problems not only will continue but will be
exacerbated by FATCA, the PPACA (Obamacare), and Congress’ penchant for
adding complex tax provisions in various types of legislation.
GAO, in its 2012 assessment of the IRS Technology Program, stated there are
internal control issues with the IRS:
The material weakness in internal control over unpaid tax assessments was
primarily caused by financial system limitations and data entry errors that
necessitated the use of a compensating statistical estimation process rather
than the summation of individual account balance to determine the amount of
taxes receivable, the most material asset on [the] IRS’s balance sheet.
Serious control deficiencies over unpaid tax assessments are likely to continue
to exist until the IRS (1) significantly enhances or replaces the software
applications it uses to maintain the subsidiary taxpayer information necessary to
support its unpaid tax assessment amounts, and (2) remedies the deficiencies that
continue to result in significant errors in taxpayer accounts.
The GAO goes on to state:
108
Taxpayer Advocate 2017 Objectives Report to Congress at p 80. Available at http://
taxpayeradvocate.irs.gov/Media/Default/Documents/2017-JRC/Area_of_Focus_1.pdf
(accessed
Nov 1, 2016).

1-51

INTRODUCTION

§ 1.07

In addition to its internal control deficiencies, [the] IRS faces significant
ongoing financial management challenges arising from its continued need to
safeguard the large volume of sensitive hard copy taxpayer receipts and
related information and to address its exposure to significant improper refunds
based on identity theft. Sustained management efforts will be necessary to
maintain and build on the progress made to date and to fully address [the]
IRS’s remaining internal controls and systems deficiencies as well as its
financial management challenges.109
The GAO 2013 Report is in chart form using the 11 categories specified under
FISMA, using yes or no responses with a side box with commentary which is both
brief and terse.110 Matters of policy and documentation appear to receive mostly
yes while matters involving implementation or execution appear to receive no.
The IRS’s ability to fully comply with FISMA is critical in its achieving an ability
to implement and administer FATCA. Although the 2013 Report states that there
is general compliance by the IRS in nine of 11 security programs, six were fully
compliant, three were generally compliant with some problems, and two were not
compliant. The GAO 2013 Report does not include recommendations (as it has in
previous years) but only reports on the performance achieved by the IRS in using
the FISMA guidelines issued by the DHS.
The Treasury Inspector General for Tax Administration (TIGTA) completed its
Annual Assessment of the Internal Revenue Service Information Technology
Program on September 28, 2012 (as of November 15, the 2013 assessment has not
been published). TIGTA recognized that the IRS will have responsibility for the
tax system but also for the Patient Protection and Affordable Care Act (PPACA).
As a result of PPACA, the IRS has been assigned the job of overseeing all U.S.
persons’ healthcare records in the new healthcare system.
What the TIGTA found was that the IRS has made progress in improving its
security and personnel safety but it still needs to continue to “. . . place emphasis
on information and physical programs in order to assure that policies, procedures,
and practices adequately address security weaknesses.”111
What were the weaknesses? The TIGTA states:
Weaknesses were identified over system access controls, configuration
management, audit trails, physical security, remediation of security weakness,
and oversight and coordination on security-related issues. Until the IRS
addresses security weaknesses, it will continue to put the confidentiality,
109

GAO-13-120, IRS’s Fiscal Years 2012 and 2011 Financial Statements, November 9, 2012.
See http://www.gao.gov/assets/650/649881.pdf (accessed November 15, 2013).
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See GAO 2013 Annual Report to Congress.

Treasury Inspector General for Tax Administration, “Annual Assessment of the Internal
Revenue Service Information Technology System,” Reference Number 2012-20-120, September 28,
2012.
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integrity, and availability of financial and taxpayer information and employee
safety at risk.112
The 2013 GAO Report is reflective of the fact that both the TIGTA and IRS
have been in the cross hairs of the Ways and Means Committee of the U.S. House
of Representatives and the new reporting metrics required by the Department of
Homeland Security in its DHS FY 2013 Inspector General Federal Information
Security Management Act (FISMA) Reporting Metrics.113
A 2014 GAO Report entitled “IRS Need To Address Control Weaknesses That
Place Financial and Taxpayer Data At Risk” should be a red flag to taxpayers and
financial institutions subject to FATCA. There are an extensive number of GAO
reports highlighting significant risks. The GAO determined that weaknesses
remain that could affect the confidentiality, integrity, and availability of financial
and sensitive taxpayer data. During fiscal year 2013, IRS management devoted
attention and resources to addressing information security controls, and resolved
a number of the information security control deficiencies that were previously
reported by GAO. However, significant risks remained. Specifically, the agency
had not always (1) installed appropriate patches on all databases and servers to
protect against known vulnerabilities, (2) sufficiently monitored database and
mainframe controls, or (3) appropriately restricted access to its mainframe
environment. In addition, IRS had allowed individuals to make changes to
mainframe data processing without requiring them to follow established change
control procedures to ensure changes were authorized, and did not configure all
applications to use strong encryption for authentication, increasing the potential
for unauthorized access.
The 2015 Electronic Tax Administration Advisory Committee Annual Report to
Congress noted that the Republican lead Congress and the IRS are not having a
good relationship. Since the Report was filed, Congress is moving to impeach the
IRS Commissioner primarily for lying to Congress and perjury. The Report
clearly points out that the IRS suffers from an increasing workload, while
Congress has reduced its budget. Consequently, the IRS has an increasing burden
of mandated priorities with less funding for acquisition of technology, personnel,
or ongoing training. Billions of dollars are lost through identity theft while more
billions of dollars are lost through earned income tax credit fraud. The IRS is also
experiencing a significant loss through retirement of its experienced management
personnel and has great difficulty in hiring qualified replacements. There does not
appear to be any solution to these substantial problems for 2016 and into the
future.
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Treasury Inspector General for Tax Administration, “Annual Assessment of the Internal
Revenue Service Information Technology System”, Reference Number 2012-20-120, September 28,
2012.
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Title III of the E-Government Act of 2002, Pub L No 107-374 M-10-28, 116 Stat 2899. In
OMB Memorandum, Clarifying Cybersecurity Responsibilities and Activities of the Office of the
President and Department of Homeland Security, OMB delegated FISMA compliance to various
federal agencies including the IRS.
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An underlying reason for these weaknesses is that IRS has not effectively
implemented portions of its information security program. The agency has
established a comprehensive framework for the program, and continued to
improve its controls; however, components of the program did not always
function as intended. For example, IRS’s testing procedures over financial
reporting systems were not always thorough in that its testing methodology did
not always determine whether required controls were operating effectively. In
addition, IRS had not updated key mainframe policies and procedures to address
issues such as users accessing files used by one processing environment from a
different environment. Further, IRS did not include sufficient detail in its
authorization procedures to ensure that access to systems was appropriate.
Until IRS takes additional steps to (1) more effectively implement its testing
and monitoring capabilities, (2) ensure that policies and procedures are updated,
and (3) address unresolved and newly identified control deficiencies, its financial
and taxpayer data will remain vulnerable to inappropriate and undetected use,
modification, or disclosure. These deficiencies, including shortcomings in the
information security program, were the basis of our determination that IRS had a
significant deficiency in its internal control over its financial reporting systems for
fiscal year 2013.
§ 1.08

RESPONSIBILITY FOR THE CREATION OF
INTERNATIONAL TAX POLICY

International tax policy is nothing new. Ever since two trading countries
enacted their respective income tax regimes, there arose a need to deal with
cross-border tax issues and important questions on the potential for double
taxation. Various government, quasi-government, and non-government forums
came into being which directly or indirectly dealt with international tax issues.
Currently, there are a vast number of organizations, associations, institutes, and
groups that are focused on tax issues in the global arena.
Coordination of international tax policy by non-government bodies is performed by members who are the governments themselves or are private
organizations that have a particular ideology they are promoting. In any event, all
this occurs without the taxpayers of any country being involved or even aware that
their fate is being sealed by a small group of like-minded individuals with an
agenda of one kind or another.
Typical of how this works in practice is a report titled Supporting the
Development of More Effective Tax Systems produced for the G-20 Development
Group by the IMF, OECD, UN, and World Bank. The report notes that, “These
organizations have worked with regional organizations, such as the African Tax
Administration Forum and Inter-American Center of Tax Administrations . . . .”114 Staffs from the four organizations making the report were also
helped by wide consultation with other organizations working in the tax area
114
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organized by the IMF and their participation in the Task Force on Tax and
Development.115
The report states “Strengthening domestic resource mobilization is not just a
question of raising revenues [a point made above by the AICPA]. It is also about
designing a tax system that promotes inclusiveness, encourages good governance,
matches society’s views on appropriate income and wealth inequalities and
promotes social justice.”116 These are theoretical and lofty goals which are not
defined nor quantified.
These goals presuppose that each country will impose an income tax regime.
These reports do not reference either the complexity of the U.S. IRC, the
economic position the United States now finds itself in, nor other OECD
countries’ income tax regimes and their current economic positions. There is a
disconnect between the aspirations of such objectives as “social justice” and the
reality, as the taxpayer experiences them, of government tax and other economic
policies.
The OECD’s February report titled “Addressing Base Erosion and Profit
Shifting” said, “The international common principles drawn from national
experiences to share tax jurisdiction may not have kept pace with the changing
business environment.”
Broadly speaking, the OECD work will cover three key areas: transfer pricing,
jurisdiction to tax and measures for countering base erosion. The establishment of
separate working groups in each of these areas with country delegates chairing for
each—the United Kingdom for transfer pricing, France and the United States for
jurisdiction to tax, and Germany for measures for countering base erosion—
underscores the keen interest of the OECD member countries in the Base Erosion
and Profit Sharing project and its outcomes.
As part of this project, the OECD has also called on the Forum on Tax
Administration, which brings together the heads of the revenue authorities of
OECD member countries and nonmember countries, to continue its focus on
improving tax compliance. The Forum on Tax Administration, composed of the
heads of tax administration from 45 countries and part of the OECD, issued the
following statement in response to the OECD Report on Base Erosion:
We welcome the OECD’s work on Base Erosion and Profit Shifting (BEPS)
that will shortly propose a comprehensive action plan intended to modernize
international tax instruments and standards to respond effectively to, and
counter, BEPS, notably in the areas of international taxation, transfer pricing
and the digital economy, in an effective and appropriate manner. We stand
ready to ensure that any new instruments and standards are applied to
maximum effect to eliminate double non-taxation. We will draw on the work
115
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of the OECD in the area of aggressive tax planning and its directory of
schemes to improve compliance.117
However, international organizations do not direct U.S. tax policy. U.S. tax
policy resides with the House Ways and Means Committee and Senate Finance
Committee. The Chairpersons of these committees have enormous power in
deciding who will be taxed, and who will get tax benefits either in some form of
subsidy or, in effect, cash payments. The political process in the U.S. has been
described as the chase for money.118
§ 1.09
[1]

FOREIGN BANK AND FINANCIAL ACCOUNTS REPORT
(FBAR)
Overview

The Foreign Bank and Financial Accounts Report (FBAR) is utilized to fight
tax evasion. The FBAR requirement is not part of the IRC but an element of the
U.S. anti-money laundering regime enacted by Congress in 1970, i.e., the
so-called Bank Secrecy Act (BSA). The BSA consists of record-keeping and
reporting requirements on financial institutions to assist federal agencies in
criminal, tax, or regulatory proceedings.119
The foreign reporting requirements of the BSA were implemented by regulation
and came to be formally known as the Report of Foreign Bank and Financial
Accounts and colloquially as FBAR. FBAR was physically embodied as form TD
F 90-22.1. In 2003, in an effort to raise the FBAR compliance rate,120 the
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See Forum on Tax Administration, Final Communique, 16–17 May 2013, Moscow, Russian
Federation.
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Former Senator and now Secretary of State John Kerry’s farewell speech to the Senate on his
leaving the Senate after serving for 29 years, January 30, 2013, p. 6. “There is another challenge we
must address—and it is the corrupting force of the vast sums of money necessary to run for office.
The unending chase for money, I believe, threatens to steal our democracy itself. I’ve used the word
corrupting—and I mean by it not the corruption of individuals, but a corruption of a system itself
that all of us are forced to participate in against our will. The alliance of money and the interests it
represents, the access it affords those who have it at the expense of those who don’t, the agenda it
changes or sets by virtue of its power, is steadily silencing the voice of the vast majority of
Americans who have a much harder time competing, or who can’t compete at all. The insidious
intention of that money is to set the agenda, change the agenda, block the agenda, and define the
agenda of Washington. How else could we possibly have a U.S. tax code of some 76,000 pages? Ask
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Financial Crimes Enforcement Network (FinCEN) delegated its enforcement
authority for the FBAR to the IRS by means of a Memorandum of Agreement
between FinCEN and the IRS.121 The legislative authority for the imposition of
FBAR is now found in 31 USC Section 5314.122
U.S. citizens, residents, partnerships, corporations, limited liability companies,
trusts, and estates that have either a financial interest in or signature authority over
foreign financial accounts with an aggregate value exceeding $10,000 at any time
during the calendar year must file a FBAR. Financial accounts subject to FBAR
reporting include banks, credit cards, securities, retirement plans, mutual funds,
and life insurance.123 A foreign financial account may be reported on multiple
FBARs.124 FBAR reporting is required even if the foreign account does not
generate taxable income.
Failure to comply with FBAR reporting, where required, will subject the
offending person to criminal and or civil sanctions. Even a non-willful failure to
file a FBAR can carry a civil penalty of $10,000 per violation.125 A willful
violation can constitute tax fraud with a penalty of the greater of $100,000 or 50
percent of the balance in the account. The penalty can be assessed on an annual
basis, which when aggregated can surpass the amount in the account.126 On the
criminal side, a willful failure to report can be treated as a felony for evasion of
tax which is punishable by a fine up to $250,000 or five years imprisonment, or
both.127 In limited instances, where reasonable cause is shown for the failure to
file the FBAR, penalties may be waived.128
The IRS published a new Internal Revenue Manual provision, effective
November 11, 2013, dealing with various matters for FBAR cases in Appeals.
These matters include the following:
•
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New FinCen Forms 114 and 114(a) have replaced form TDF
90-22.1 (Report of Foreign Bank and Financial Accounts) which
is now obsolete.
68 FR 26,468, May 16, 2003, codified at 31 CFR § 103.56(g).
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21 USC title 31, “Money and Finance”; subtitle IV, “Money”; chapter 53, “Monetary
Transactions”; subchapter II, “Records and Reports on Monetary Instruments Transactions”; section
5314, “Records and Reports on Foreign Financial Agency Transactions.”
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There are certain exceptions to the FBAR reporting requirements. For example, U.S. military
banking facilities that operate through U.S. financial institutions to serve U.S. military personnel in
a foreign jurisdiction are not treated as foreign bank accounts nor are they subject to FBAR reporting
requirements.
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For example, where a foreign account is owned by a U.S. corporation, both the corporation
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of Foreign Bank and Financial Accounts (FBAR) form.
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31 USC § 5321(a)(5)(A).
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FinCen Report 114 is for electronic filers and FinCen Report
114(a) is for filers who submit FBAR with spouses, or desire to
file through third-party preparers. Effective July 1, 2013 the
FBAR must be filed electronically through the Bank Secrecy Act
E-File system.
Appeals have authority to resolve penalties only under $100,000.

•

There is limited availability of Alternative Dispute Resolution
(ADR) Rights.
• Litigation regarding FBAR penalties will be in a U.S. District
Court rather than tax court.
There are other matters as well, more fully discussed in Chapter 5.
[2] Concerns
The National Taxpayer Advocate expressed strong concern that the IRS does
not have a simple and easy method for allowing benign actors who are U.S.
residents to resolve post-filing delinquencies. The TAS 2014 Report states, in
addition, the IRS has reportedly revoked pre-clearance letters authorizing taxpayers to participate in the OVDP, even though some had already made disclosures,
filed returns, and paid taxes and penalties in reliance on the IRS’s letters.
Moreover, the IRS has failed to adopt the Taxpayer Advocate’s recommendation
to send notices to educate those with foreign accounts about the requirements. Nor
has the IRS addressed the unnecessarily burdensome taxpayer requirement of
different definitions, different thresholds, different reporting dates, and different
reporting procedures, for Form 8938 and the FBAR.
The IRS has responded as follows:
. . . different policy considerations apply to Form 8938 and FBAR reporting.
These are reflected in the different categories of persons required to file Form
8938 and the FBAR, the different filing thresholds for Form 8938 and FBAR
reporting, and the different assets (and accompanying information) required to
be reported on each form. Although certain information may be reported on
both Form 8938 and the FBAR, the information required by the forms is not
identical in all cases, and reflects the different rules, key definitions (for
example, “financial account”), and reporting requirements applicable to Form
8938 and FBAR reporting.
In her 2014, Legislative Recommendations to Reduce the Burden of Filing a
Report of Foreign Bank and Financial Accounts (FBAR), published in January
2015, the Taxpayer Advocate has responded with the following:
If it aligns the FBAR and Form 8938 thresholds and deadlines, Congress
should also consider consolidating the reporting requirements. Indeed, between 1970 and 1977, the Treasury Department only required taxpayers to
report foreign accounts under the BSA on tax returns using Form 4683, U.S.
Information Return on Foreign Bank, Securities & Other Financial Accounts.
In 1977, after taxpayer privacy laws were expanded under IRC § 6103, the IRS
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required people to report these accounts on a different form—not part of the
return—so it could share the information with other federal agencies such as
FinCEN. Therefore, if Congress requires the Treasury Department to combine
these forms, it may also want to clarify that certain information on the combined
form is not deemed part of the tax return and is not subject to IRC § 6103.
FBAR has been inadequate in reducing tax evasion.129 A question arises as to
how much success has the U.S. government had in collecting increased tax
revenues because of the FBAR filing penalty concerns. More than 54,000
taxpayers have participated in the offshore disclosure programs since 2009. Since
OVDP began in 2009, the IRS has collected more than $8 billion from this
initiative all of which were from penalties. Both the Offshore Voluntary
Disclosure Program (OVDP) the streamlined procedures and other procedures
enable taxpayers to correct prior omissions and meet their federal tax obligations
while mitigating the potential penalties of continued non-compliance.
The Foreign Account Tax Compliance Act (FATCA) and the network of
intergovernmental agreements (IGAs) between the U.S. and partner jurisdictions
attempts to facilitate the automatic third-party account reporting beginning this
year.
The Department of Justice’s Swiss Bank Program provides non-prosecution
agreements with Swiss financial institutions that facilitated past non-compliance
where these banks provide information on potential non-compliance by U.S.
taxpayers.
OVDP offers taxpayers with undisclosed income from offshore accounts an
opportunity to become compliant with their tax returns and information reporting
obligations. The program encourages taxpayers to voluntarily disclose foreign
accounts now rather than risk detection by the IRS at a later date and face more
severe penalties and possible criminal prosecution.
Maximum penalties for willful failure to report foreign bank accounts on
FinCEN Form 114, Report of Foreign Bank and Financial Accounts (FBAR), for
multiple years are limited under new IRS procedures in IRS memo SBSE-040515-0025, issued in May 2015.
Under 31 U.S.C. Section 5321(a)(5)(C), the maximum penalty is the greater of
$100,000 or 50 percent of the balance in all subject accounts on each FBAR filing
date, June 30. The memo instructs examiners to determine a single penalty for all
years combined and then allocate it to each year. The single penalty is 50 percent
of the highest aggregate balance in any of the years under examination.
The memo gives an example of highest balances for 2010, 2011, and 2012 of
$50,000, $100,000, and $200,000, respectively. The highest balance during the
129

Dean Marsan, “FATCA: The Global Financial System Must Now Implement a New U.S.
Reporting and Withholding System for Foreign Account Tax Compliance, Which Will Create
Significant New Exposures—Managing This Risk,” Taxes—The Tax Magazine, July 2010, pp.
63–64.
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three years is $200,000, of which 50 percent is $100,000. That amount is then
allocated by a ratio of the highest balance for each year to the combined highest
balances for all years, in this case, $350,000. So for 2010, the allocation is
($50,000 ÷ $350,000) × $100,000 = $14,286; for 2011, ($100,000 ÷ $350,000) ×
$100,000 = $28,571; and for 2012, ($200,000 ÷ $350,000) × $100,000 = $57,143.
Otherwise, the maximum penalty would have been $100,000 for each year.
The IRS reported that between 2009 and 2014 it charged more than 30 banking
professionals and 71 accountholders with tax violations. By example, in 2013, a
former UBS client pled guilty to two criminal counts of filing false tax returns for
failing to report her offshore accounts left to her by her deceased husband for
seven years (2001–2007). Mary Estelle Curran, uneducated beyond high school,
was 79 at the time of her plea, and owed $667,716 in taxes plus interest and
penalties over the seven years, thus on average $95,388 lost tax revenue per year
including the 40 percent understatement penalty and interest on the understatement. Her imposed penalty for failure to report the foreign bank accounts on her
FBAR form, was $21,666,929, comprised of 50 percent of the high balance of the
accounts.
Criminal tax attorney Charles Rettig reported in the June/July 2014 Journal of
Tax Practice & Procedure that various taxpayers who have opted out of the IRS’
offshore voluntary disclosure program (OVDP) have already received notices
asserting multiple, cumulative, FBAR penalties of 50 percent for each year under
audit. Mr. Rettig also described the finding of a trial jury against Carl Zwerner.
Zwerner, at 87 more elderly than Mrs. Curran, through his tax attorney, made
voluntary disclosures to the IRS Criminal Investigation in 2009 before the OVDP
was established, for 2004 through 2006, 2007 having been timely filed. Although
the Tax Court and IRS appeals abated a 75 percent civil income tax fraud penalty
imposed by the IRS, a jury upheld a 150 percent cumulative FBAR penalty,
equaling $3,488,609.33 for an account with a high balance of $1,691,054 during
the relevant time period.
In its October 16, 2015, press announcement, the IRS reported that its OVDPs
have produced $8 billion since 2009 from 54,000 taxpayers from back taxes,
interest, and penalties. But like with Mary Estelle Curran and Carl Zwerner, the
substantial majority of this $8 billion revenue is neither tax revenue nor tax
penalty, but instead from FBAR anti-money laundering penalties. The majority of
the $8 billion revenue derives from collection calculated as a percentage of asset
similar to an asset seizure action, not based on income like an income tax action.
According to the Government Accountability Office Report of 2013, for small
accounts of less than $100,000 that over a six year period had only an average of
$103 tax owing ($17 a year additional tax revenue), the IRS imposed a FBAR
penalty of $13,320 (i.e., $2,220 a year FBAR penalty on average for $17 dollar
tax understatement, in additional to the tax penalty and interest). The 25th
percentile paid on average a $5,945 FBAR penalty for an average annual $277 tax
understatement. The median paid a FBAR penalty $17,991 a year for $2,125 a
year tax understatement. The GAO analysis found that the offshore penalties paid
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by taxpayers with the smallest accounts (i.e., those in the 10th percentile with
accounts of $78,315 or lower) were disproportionate—at least 575 percent of the
actual tax, interest, and tax penalty owed for their unreported income. The
offshore penalties were also disproportionately greater for taxpayers with small
foreign balances than the amount paid by those with the largest accounts (i.e.
those in the ninetieth percentile with accounts of more than $4 million) who paid
86 percent or less.
Since 2009, the OVDPs appear to be delivering a declining average of
approximately 9,000 up until 2014 to only 8,000 taxpayers a year as of 2015, and
the average annual revenue falling from approximately $1.3 billion revenue to
slightly less than $1.2 billion. Most of the revenue does not appear to be from tax
evasion and its accompanying tax penalties, but rather from FBAR seizure of
assets.
At the beginning of 2014, the Treasury reported that OVDIs have led to 43,000
taxpayers paying back taxes, interest, and penalties totaling $6 billion to date.
Thus, the OVDIs slowed down considerably to only 2,000 additional disclosures
and $500 million additional revenue over the first half of the 2014 year. From
2014 through 2015, and additional 11,000 disclosures, presumably many more of
these using the stream lined procedures and also presumably relatively small
accounts, one may reasonably speculate that the OVDI, at least for high net wealth
disclosures, is by the end of 2016 petering out. As of October 2016, only 2,000
additional taxpayers have been reported to use the regular OVDP this year,
bringing the number to 55,800 taxpayers paying more than $9.9 billion in taxes,
interest and FBAR penalties since 2009. But the streamlined OVDP attracted over
48,000 taxpayers to correct prior non-willful omissions paying approximately
$450 million in taxes, interest and penalties. Thus, on average, each streamlined
OVDP owed $9,375 including penalties and interest, approximately $3,125 per
tax filing year.
It is still an open question whether the disproportionate FBAR fines at least
produced a corresponding higher rate of FBAR compliance? The IRS does not
know the answer to this question, and cannot know with its current allocation of
internal resources for its Office of Service-wide Penalties (OSP). The Taxpayer
Advocate noted in its 2014 Report to Congress that two decades prior Congress
recommended that the IRS “develop better information concerning the administration and effects of penalties” to ensure they promote voluntary compliance. Yet,
the IRS Office of Service-wide Penalties (OSP) is “an office of six analysts buried
three levels below the Small Business/Self-Employed Division Commissioner
[that] cites insufficient resources, insufficient staffing, employees with the wrong
skillsets, and a lack of access to penalty-related data as barriers to conducting
penalty research.”
The GAO reviewed the 2009 OVDP and found that some immigrants stated in
their 2009 OVDP applications that they were unaware of their FBAR filing
requirements. The GAO found that the immigrants had opened banks accounts in
their home country prior to immigrating. The GAO Report revealed:
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IRS officials from the Offshore Compliance Initiative office stated that
although there are several FBAR education programs, none are specifically
targeted at new immigrants. These officials stated that one of the challenges
that they face in their office, which is part of IRS’s Large Business and
International Division, is that taxpayer education and outreach is the responsibility of IRS’s Wage and Investment Division and that issues concerning
FBARs fall under IRS’s Small Business/Self-Employed Division.
When the IRS audited taxpayers who opted out (or were removed), on average,
it assessed smaller, but still severe, penalties of nearly 70 percent of the unpaid tax
and interest. Given the harsh treatment the IRS applied to benign actors, the
Taxpayer Advocate reported that non-compliant taxpayers have made quiet
disclosures by correcting old returns or by complying in future years without
subjecting themselves to the lengthy and seemingly-unfair OVD process. Still
others have not addressed FBAR compliance problems, and the IRS has not done
enough to help them come into compliance.
In 2002, the IRS reported to Congress that the FBAR compliance rate was less
than 20 percent because it had received fewer than 200,000 FBARs when one
million taxpayers may have been required to file. The 2013 Taxpayer Advocate
Report, replying on State Department statistics, cited that 7.6 million U.S. citizens
reside abroad and many more U.S. residents have FBAR filing requirements for
foreign accounts, yet the IRS received only 807,040 FBAR submissions as
recently as 2012. The Taxpayer Advocate noted that in Mexico alone, more than
one million U.S. citizens reside, and many Mexican citizens reside in the U.S.
Given only 807,040 FBARs from a potential class of eight to 10 million FBAR
filers that have breached the non-inflation adjusted $10,000 FBAR filing threshold, compliance with FBAR filing appears to be declining, not increasing. Thus,
in the decade from 2002 to 2013 it appears from the information provided by
Treasury that FBAR compliance has actually declined by half.
See Chapter 5 for a detailed explanation of the FBAR compliance requirements.
§ 1.10 QUALIFIED INTERMEDIARY PROGRAM (QI)
The U.S. commitment to tackle offshore tax evasion was accelerated with the
initiation of the Qualified Intermediary Program (QI) on January 1, 2001. The IRS
established the regulations in order to ensure tax collection on U.S. investment
income benefitting U.S. persons and to force foreign financial institutions to
disclose to the IRS those U.S. taxpayers that are beneficial owners of foreign
accounts. Under the QI regulations, U.S. paying agents must collect backup
withholding tax of 28 percent on payments from investments in the U.S. paid to
non-U.S. financial intermediaries that have not entered into a QI agreement with
the IRS.130 Thus, in order to avoid a blanket withholding on all U.S. investment
income, a foreign institution must enter into a QI agreement, becoming a
“Participating QI”.
130

The backup withholding will be applied even though the U.S. does not impose withholding
tax on certain forms of interest payments, such as from bank deposits and from portfolio interest.
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A Participating QI agrees to certain documentation and withholding responsibilities in exchange for:
(i)

simplified information reporting for its foreign account holders,

(ii)

the ability not to disclose proprietary account holder information to a withholding agent that may be a competitor, and

(iii)

the ability to escape the application of backup withholding
upon payments to it.

The QI agreement requires a Foreign Financial Intermediary (FFI) to disclose
information about accounts of U.S. taxpayers to the IRS. The IRS released the
new, final QI agreement, modified for FATCA obligations, on June 27, 2014.131
The QI agreement provides for audits of the Participating QI by IRS approved
auditors, such as an accounting firm, to ensure compliance with the agreement.
However, U.S. owners can hide their identities through foreign corporations. The
FFI is only required to report the corporation, not the owner, and is permitted to
accept documentation at face value unless the FFI has a reason to know that the
documentation is invalid. Participating financial institutions that do not fulfill their
QI obligations risk being (1) denied access to correspondent banks in the U.S., and
(2) severed from U.S. financial transactions.
See Chapter 11 for a detailed explanation of the QI regime and its overlap with
FATCA.
§ 1.11
[1]

THE OECD TAX INFORMATION EXCHANGE INITIATIVE132
Exchange of Information upon Request

Several multinational initiatives over the past years focused on tax evasion.133
The Organization for Economic Cooperation and Development (OECD) has led
the international effort. In 1996 the OECD, comprised of 30 countries, formed a
working group called the Forum on Harmful Tax Competition to fight tax
practices that are harmful to international compliance.134 A 1998 OECD report
criticized tax havens that refused to cooperate with its international tax initiative,
followed by a 2000 OECD report criticizing bank secrecy laws in tax havens.
These reports set the stage for the 2004 incorporation of the standard that all
OECD countries should “permit tax authorities to have access to bank information, directly or indirectly, for all tax purposes so that tax authorities can fully
131

Rev Proc 2014-39: Application Procedures and Overview of Requirements for Qualified
Intermediary Status Under Chapters 3, 4, and 61 and Section 3406; Final Qualified Intermediary
Agreement (June 27, 2014).
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The OECD’s exchange of tax information page can be found at http://www.oecd.org/tax/
exchange-of-tax-information/ (accessed November 15, 2013).
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discharge their revenue raising responsibilities and engage in effective exchange
of information.”135
In 2000, the OECD began obtaining written commitments from offshore
jurisdictions to enter into TIEAs in an effort for those jurisdictions not to be
identified as uncooperative tax havens. A tax haven was defined by the OECD as
“as a country with no or nominal taxation, ineffective tax information exchange
with other countries, and a lack of transparency in its tax or regulatory regime,
including excessive bank or beneficial ownership secrecy.”136 The OECD
published a list of 35 offshore jurisdictions that it planned to later list as
uncooperative tax havens unless the individual countries made written commitments to exchange international criminal and civil tax information at later
dates.137
In 2000, the OECD established the Global Forum on Taxation for OECD
member countries and non-member countries to discuss information exchange. In
2002, the OECD created a model tax information exchange agreement (TIEA).138
TIEAs are more limited than treaties as they only allow for tax information
exchange. TIEAs require the tax authorities of two countries to agree to exchange
information involving both civil and criminal tax issues. The parties agree to share
information regardless of whether the person is a citizen of either nation or
whether the parties are violating tax or bank secrecy laws. OECD Member States
and other jurisdictions committed themselves, on the occasion of the publishing
of this model agreement, to establish a permanent dialogue addressed to
implement tax information exchange.
In 2004, as previously mentioned, the OECD modified Article 26 of the Model
Convention, introducing a new paragraph 4 (scope of the obligation of exchanging
information) and paragraph 5 (regarding bank secrecy, which cannot be used to
refuse such exchange of information). The exchange of information upon request
became the internationally agreed upon standard and the G20 Finance Ministers
expressed support for the OECD’s tax information exchange efforts in November
of 2004:
We are therefore committed to the high standards of transparency and
exchange of information for tax purposes that have been reflected in the
Model Agreement on Exchange of Information on Tax Matters as released by
the OECD in April 2002. We call on all countries to adopt these standards.
135

OECD Subcommittee, supra, citing “Improving Access to Bank Information for Tax
Purposes,” issued by the OECD (2000), p. 20. In 2004, this standard was incorporated into
paragraph 5 of Article 26 of the OECD Model Tax Convention on Income and Capital.
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OECD Subcommittee, supra, citing “Improving Access to Bank Information for Tax
Purposes,” issued by the OECD (2000), p. 27.
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The UN Committee of Experts on International Cooperation in Tax Matters also
endorsed this standard and consequently modified Article 26 of its Model
Convention and its respective comments.
In 2007, the OECD stated that three countries, Austria, Luxembourg, and
Switzerland, had “significant restrictions on access to bank [information] for tax
purposes.” It also cited a number of financial centers that restricted the exchange
of information (Cyprus, Liechtenstein, Panama, and Singapore) as well as
offshore financial centers that committed to implement standards on transparency
of information but failed to do so.139 But as of 2012, the OECD had commitments
from all major international centers to eliminate bank secrecy for tax purposes.140
Switzerland, Singapore, Austria and Liechtenstein have already implemented
commitments.141 Currently, 121 jurisdictions142 have agreed, within the framework of the Global Forum, to comply with the standard of fiscal transparency.
There are more than 3,000 bilateral treaties based on Article 26.143 The
information exchange process as provided for in income tax treaties and TIEAs is
an information exchange on request, drafted to disallow random and imprecise
requests of information, known as “fishing expeditions”. The threshold of
specificity required by OECD model convention is high. The requesting country
has to provide the following information to the requested country:
(i)

the name of the taxpayer;

(ii)

a statement of the information sought, including its nature;

(iii)

the tax purpose for which the information is sought;

(iv)

the reasons for believing that the information sought is held by
the requested party, or is in the possession or control of a
person within the jurisdiction of the requested party;

(v)

to the extent known, the name and address of any person
believed to be in possession of the requested information;

(vi)

a statement that the request is in conformity with the laws and
administrative practices of the applicant party, and that if the
requested information is within the jurisdiction of the applicant
party, the Competent Authority of the applicant party would be
able to obtain the information under the applicant party’s law,

139
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www.oecdinsights.org/2012/03/12/are-tax-havens-disappearing-yes-but-this-is-only-the-beginning.
142
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or in the normal course of administrative practice; and
(vii)

a statement that the applicant party has pursued all means
available in its territory to obtain the information, except those
giving rise to disproportionate difficulties.144

Moreover, a TIEA does not specify what is to be done if there are no
appropriate domestic legal provisions to collect the information, much less an
obligation to create new mechanisms to access information.145
Liechtenstein has signed TIEAs with most of the major countries, but some
years ago only had signed TIEAs with traditional financial offshore centers,
including Antigua and Barbuda, Monaco, St. Kitts and Nevis and St. Vincent and
the Grenadines. The Faroe Islands, which is not a Global Forum Member, has
signed 45 TIEAs, exclusively with traditional tax-haven countries.146 The
Netherlands has signed 41 TIEAs but made only 22 requests for fiscal information
between June 1, 2008 and June 1, 2011.147 Over half of these requests were made
to Jersey, and a few to Guernsey. The finance ministry has only received seven
replies from Jersey and three from Guernsey. No information has been released
about the content and quality of the replies.
Commentators have noted that the OECD has focused on the quantity of signed
TIEAs and not the quality of the signatories. The OECD has imposed a
twelve-agreement threshold, but has not created (1) standards as to the quality and
nature of the signatories, (2) an evaluation of the effectiveness of the implementation, and (3) an evaluation of whether the jurisdictions will continue to sign
agreements after the threshold has been reached.148 The OECD has indicated that
a jurisdiction’s twelve-agreement threshold needs to be reviewed to take into
account the jurisdictions with which the agreements have been signed, the
willingness of a jurisdiction to continue to sign agreements even after it has
reached this threshold, and the effectiveness of implementation. However, there is
no date to review this standard and no previsions about how many of the
traditionally “uncooperative” countries which have succeeded in signing twelve
information-exchange agreements will be able to maintain this standard in the
future.149 With an evolving standard toward automatic exchange via the U.S.
144
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FATCA intergovernmental agreement initiative and the OECD TRACE initiative,
such a review may become moot.
Article 26 of the OECD Model Convention was modified in July 2012 to allow
the competent authorities of Contracting States to use information received for tax
purposes for non-tax purposes provided such use is allowed under the laws of both
States and the competent authority of the supplying State authorizes such use.
Moreover, and also important, the Commentary was expanded to develop the
interpretation of the standard of “foreseeable relevance” and the term “fishing
expeditions,” including with respect to a group of taxpayers not individually
identified.150
The U.S. utilizes more than 61 tax treaties and 31 TIEAs to obtain tax
information on its citizens.151 Article 26 of the U.S. Model Income Tax
Convention states that treaty partners “shall exchange such information as may be
relevant for carrying out the provisions of this Convention or of the domestic laws
of the Contracting States concerning taxes of every kind . . . including information relating to the assessment or collection of, the enforcement or prosecution in
respect of, or the determination of appeals in relation to, such taxes.” Article 26
allows a treaty partner to refuse to share information in limited situations, e.g.,
obtaining the information would violate the country’s laws.152 The U.S. has 57
Mutual Legal Assistance Treaties (MLATs) in force and several equivalent
agreements. On February 1, 2010, 27 U.S.-EU Instruments-Agreements-Protocols
entered into force that either supplemented existing MLATs or created new mutual
legal assistance relationships between the United States and every member of the
EU. In 2013, the United States entered into an MLAT with the Kingdom of
Jordan, but it is not yet in force. A mutual legal assistance agreement has been
signed by the United States but not yet brought into force with Colombia. MLATs,
however, are limited to providing assistance in criminal investigations and
prosecutions. As most U.S. tax matters are civil instead of criminal, MLATs are
more restrictive for tax information exchanges.153
150
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See Chapter 18 for a detailed explanation of current OECD developments
regarding information exchange.
[2]

The New Standard of Automatic Exchange of Information

The IRS announced on October 2, 2015 that it has achieved the exchange of
financial account information with certain foreign tax administrators. This was in
keeping with a key September 30, 2015 FATCA target date. To achieve this, the
IRS successfully and timely developed the information system infrastructure,
procedures, and data use and confidentiality safeguards to protect taxpayer data
while facilitating reciprocal automatic exchange of tax information with certain
foreign jurisdiction tax administrators as specified under the intergovernmental
agreements (IGAs) implementing FATCA.
This information exchange is part of the IRS’s overall efforts to implement
FATCA.
In response to the enactment of FATCA and other jurisdictions’ interest in
facilitating and participating in the exchange of financial account information, the
U.S. government entered into a number of bilateral IGAs that set the groundwork
for cooperation between the jurisdictions in this area. Certain IGAs not only
enable the IRS to receive this information from FFIs, but enable more efficient
exchange by allowing a foreign jurisdiction tax administration to gather the
specified information and provide it to the IRS. And some IGAs also require the
IRS to reciprocally exchange certain information about accounts maintained by
residents of foreign jurisdictions in U.S. financial institutions with their jurisdictions’ tax authorities.
Under these reciprocal IGAs, the first exchange had to take place by September
30, giving the IRS a deadline to put in place a process to facilitate this data
exchange.
The information now available provides the United States and partner jurisdictions an improved means of verifying the tax compliance of taxpayers using
offshore banking and investment facilities, and improves detection of those who
may attempt to evade reporting the existence of offshore accounts and the income
attributable to those accounts.
The IRS will only engage in reciprocal exchange with foreign jurisdictions that,
among other requirements, meet the IRS’s stringent safeguard, privacy, and
technical standards. Before exchanging with a particular jurisdiction, the United
States conducted detailed reviews of that jurisdiction’s laws and infrastructure
concerning the use and protection of taxpayer data, cyber-security capabilities, as
well as security practices and procedures. However, there is no assurance that the
IRS is fully secure nor is there any indication that the IRS would take financial
responsibility should disclosure of private financial information cause financial
losses or other damages.
Money Laundering and Financial Crimes,.March 2014, p. 28, http://www.state.gov/documents/
organization/222880.pdf (accessed November 1, 2014).
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On December 29, 2014, the Treasury update Rev. Proc. 2012-24, Implementation of Nonresident Alien Deposit Interest Regulations, with Rev. Proc.
2014-64.154 This revenue procedure lists the countries with which the United
States has in effect an income tax or other convention or bilateral agreement
relating to the exchange of information pursuant to which the United States agrees
to provide, as well as receive, information. This revenue procedure also lists, in
Section 4, the countries with which the Treasury Department has determined that
it is appropriate to have an automatic exchange relationship with respect to the
reporting of certain deposit interest paid to nonresident alien individuals on or
after January 1, 2013. In the case of interest aggregating $10 or more paid to a
nonresident alien individual the payor is required to make an information return
on Form 1042-S for the calendar year in which the interest is paid.
Countries of residence with respect to which the reporting requirement applies:
1. Antigua & Barbuda
2. Aruba
3. Australia
4. Austria
5. Azerbaijan
6. Bangladesh
7. Barbados
8. Belgium
9. Bermuda
10. Brazil
11. British Virgin Islands
12. Bulgaria
13. Canada
14. Cayman Islands
15. China
16. Colombia
17. Costa Rica
18. Croatia
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

Curacao
Cyprus
Czech Republic
Denmark
Dominica
Dominican Republic
Egypt
Estonia
Finland
France
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44. Italy
45. Jamaica
46. Japan
47. Jersey
48. Kazakhstan
49. Korea (South)
50. Latvia
51. Liechtenstein
52. Lithuania
53. Luxembourg
54. Malta
55. Marshall Islands
56. Mauritius
57. Mexico
58. Monaco
59. Morocco
60. Netherlands
61. Netherlands island territories:
Bonaire, Saba, and St. Eustatius
62. New Zealand
63. Norway
64. Pakistan
65. Panama
66. Peru
67. Philippines
68. Poland
69. Portugal
70. Romania
71. Russian Federation

Available at https://www.irs.gov/irb/2014-53_IRB/ar11.html (accessed October 31, 2015).
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29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
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Germany
Gibraltar
Greece
Grenada
Guernsey
Guyana
Honduras
Hong Kong
Hungary
Iceland
India
Indonesia
Ireland
Isle of Man
Israel

72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
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Slovak Republic
Slovenia
South Africa
Spain
Sri Lanka
St. Maarten (Dutch part)
Sweden
Switzerland
Thailand
Trinidad and Tobago
Tunisia
Turkey
Ukraine
United Kingdom
Venezuela

Countries with which Treasury has determined that the automatic exchange of
deposit interest information is appropriate:
1.
2.
3.
4.
5.
6.
7.
8.
9.

Australia
Canada
Denmark
Finland
France
Germany
Guernsey
Ireland
Isle of Man

10.
11.
12.
13.
14.
15.
16.
17.
18.

Italy
Jersey
Malta
Mauritius
Mexico
Netherlands
Norway
Spain
United Kingdom

The G20 London summit of April 2009 has been considered as an inflection
point in the field of the international exchange of information.155 The G20 London
summit began a series of statements, and also concrete actions, toward initiating
automatic exchange of information as the new international standard.
15. To this end [strengthening financial supervision and regulation] we are
implementing the Action Plan agreed at our last meeting [Strengthening
financial supervision and regulation], as set out in the attached progress
report. We have today also issued a Declaration, Strengthening the Financial
System. In particular we agree: [. . .]
—to take action against non-cooperative jurisdictions, including tax
havens. We stand ready to deploy sanctions to protect our public finances
and financial systems. The era of banking secrecy is over. We note that the
OECD has today published a list of countries assessed by the Global
155

London G20 Summit, Leader’s statement, April 2, 2009, See http://www.imf.org/external/
np/sec/pr/2009/pdf/g20_040209.pdf (accessed November 15, 2013).
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Forum against the international standard for exchange of tax information
The final declaration of the G20 meeting of September 2009, held in Pittsburgh,
included a statement made in the same terms, similar to the affirmation made by
Nicolas Sarkozy on the eve of the summit saying that “[t]ax havens, bank secrecy,
that’s all over.”156
15. Our commitment to fight non-cooperative jurisdictions (NCJs) has
produced impressive results. We are committed to maintain the momentum in
dealing with tax havens, money laundering, proceeds of corruption, terrorist
financing, and prudential standards. We welcome the expansion of the Global
Forum on Transparency and Exchange of Information, including the participation of developing countries, and welcome the agreement to deliver an
effective program of peer review. The main focus of the Forum’s work will be
to improve tax transparency and exchange of information so that countries can
fully enforce their tax laws to protect their tax base. We stand ready to use
countermeasures against tax havens from March 2010. We welcome the
progress made by the Financial Action Task Force (FATF) in the fight against
money laundering and terrorist financing and call upon the FATF to issue a
public list of high risk jurisdictions by February 2010. We call on the FSB to
report progress to address NCJs with regards to international cooperation and
information exchange in November 2009 and to initiate a peer review process
by February 2010.
On October 29, 2011 the OECD published the report “The Era of Bank Secrecy
is Over,”157 encouraging all the countries to transition towards a multilateral
environment of exchange of information based on a network of bilateral treaties
and to improve the effectiveness of the automatic exchange of information. Six
days later, on the occasion of the Cannes G20 summit, all the G20 countries
reached an agreement to sign the OECD—Council of Europe Multilateral
Convention on Mutual Administrative Assistance in Tax matters:
35. We are committed to protect our public finances and the global financial
system from the risks posed by tax havens and non-cooperative jurisdictions.
The damage caused is particularly important for the least developed countries.
Today we reviewed progress made in the three following areas:
[. . .] We underline in particular the importance of comprehensive tax
information exchange and encourage competent authorities to continue their
work in the Global Forum to assess and better define the means to improve it.
We welcome the commitment made by all of us to sign the Multilateral
Convention on Mutual Administrative Assistance in Tax Matters and strongly
156

“Sarkozy to Push G20 on Tax Havens Sanctions,” September 23, 2009. See AFP
http://www.google.com/hostednews/afp/article/ALeqM5jSY9nuPRQPJyKpipL5GY-5-cb4UA (accessed November 15, 2013).
157

OECD (2011), The Era of Bank Secrecy is Over, October 26, 2011. See http://www.oecd.
org/tax/exchange-of-tax-information/48996146.pdf (accessed November 15, 2013).
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encourage other jurisdictions to join this Convention. In this context, we will
consider exchanging information automatically on a voluntary basis as
appropriate and as provided for in the convention.
On February 26, 2012, the G20 Finance Ministers requested an update of the
measures addressed to improve the exchange of information, including the
automatic exchange of information.158
9. [. . .] We call upon all countries to join the Global Forum on transparency
and to sign on the Multilateral Convention on Mutual Assistance. We call for
an interim report and update by the OECD on necessary steps to improve
comprehensive information exchange, including automatic exchange of
information and, together with the FATF, on steps taken to prevent the misuse
of corporate vehicles and improve interagency cooperation in the fight against
illicit activities.
On June 2012, the OECD issued the two reports “Tackling Offshore Tax
Evasion”159 and “Automatic Exchange of Information. What It Is, How It Works,
Benefits, What Remains To Be Done.”160 The G20 leaders endorsed the initiative,
encouraging all the States to adopt this increasing trend:161
48. [. . .] We welcome the OECD report on the practice of automatic
information exchange, where we will continue to lead by example in
implementing this practice. We call on countries to join this growing practice
as appropriate and strongly encourage all jurisdictions to sign the Multilateral
Convention on Mutual Administrative Assistance.
The political support increased in the Finance Ministers and Central Banks
Governors meetings of November 2012 and February 2013, where it was stated
that:
[w]e will continue to implement practices of automatic exchange of information and call on the OECD to analyze the safeguards, mechanisms and
milestones necessary to increase its use and efficient implementation in a
multilateral context162
158
Meeting of Finance Ministers and Central Bank Governors, Mexico City. Communiqué,
February 26, 2012. See http://www.g20.utoronto.ca/2012/2012-120226-finance-en.html (accessed
November 15, 2013).
159
OECD (2012), Tackling offshore tax evasion. The G20/OECD continues to make progress.
Secretary-General Report to the G20 Finance Ministers, June of 2012, http://www.s4tp.org/wpcontent/uploads/2012/07/Tackling-Offshore-Tax-Evasion-OECD-publication-Jun-2012.pdf
(accessed November 15, 2013).
160

OECD (2012), Automatic Exchange of Tax Information. What It Is, How It Works, Benefits,
What Remains to Be Done,” June 2012, See http://www.oecd.org/ctp/exchange-of-tax-information/
AEOI_FINAL_with%20cover_WEB.pdf (accessed November 15, 2013).
161

G20 Leaders Declaration. Los Cabos, México, June 18–19, 2012. See http://g20mexico.org/
images/stories/temp/G20_Leaders_Declaration_2012.pdf (accessed November 15, 2013).
162

Communiqué of Meeting of G20 Finance Ministers and Central Bank Governors, México,
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[. . .]
[w]e reiterate our commitment to extending the practice of automatic
exchange of information, as appropriate, and commend the progress made
recently in this area. We support the OECD analysis for multilateral
implementation in that domain.163
The G20 Finance Ministers and Central Banks Governors meeting of April
2013 was another milestone, as far as the automatic exchange of information was
mentioned for the first time as the forthcoming international standard. In addition,
the Global Forum was appointed as the responsible body for monitoring the
compliance with this new standard:
14. [. . .] We welcome progress made towards automatic exchange of
information which is expected to be the standard and urge all jurisdictions to
move towards exchanging information automatically with their treaty partners, as appropriate. We look forward to the OECD working with G20
countries to report back on the progress in developing of a new multilateral
standard on automatic exchange of information, taking into account countryspecific characteristics. The Global Forum will be in charge of monitoring.
Following this, the OECD issued the report “A Step Change in Transparency”
outlining four concrete steps needed to put in place a global, secure and cost
effective model of automatic exchange of information:164
-

Enact broad framework legislation;

-

Select a legal basis for the exchange of information;

-

Adapt the scope of the reporting and due diligence requirements
and coordinate guidance to ensure consistency and reduce cost;
and

-

Develop common or compatible IT standards.

On June 2013, the G20 Finance Ministers and Central Banks Governors stated
that the automatic exchange of information would be the new standard and
detailed some measures and deadlines to implement such new standard in 2014
and 2015.
19. We commend the progress recently achieved in the area of tax transparency and we fully endorse the OECD proposal for a truly global model for
November 5, 2012, paragraph 21, See http://www.g20.utoronto.ca/2012/2012-121105-finance-en.
html (accessed November 15, 2013).
163

Communiqué of Meeting of G20 Finance Ministers and Central Bank Governors, Moscow,
February 16, 2013, paragraph 20, See http://www.g20.utoronto.ca/2013/2013-0216-finance.html
(accessed November 15, 2013).
164

OECD, A Step Change in Transparency. Delivering a standardized secure and cost effective
model of bilateral automatic exchange for the multilateral context. OECD Report for the G8
Summit, June 2013, See http://www.oecd.org/ctp/exchange-of-tax-information/taxtransparency_
G8report.pdf (accessed November 15, 2013).
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multilateral and bilateral automatic exchange of information. We are committed to automatic exchange of information as the new, global standard and we
fully support the OECD work with G20 countries aimed at setting such a new
single global standard for automatic exchange of information. We ask the
OECD to prepare a progress report by our next meeting, including a timeline
for completing this work in 2014. We call on all jurisdictions to commit to
implement this standard. We are committed to making automatic exchange of
information attainable by all countries, including low-income countries, and
will seek to provide capacity building support for them. We call on all
countries to join the Multilateral Convention on Mutual Administrative
Assistance in Tax Matters without further delay. We look forward to the
practical and full implementation of the new standard on a global scale. All
countries must benefit from the new transparent environment and we call on
the Global Forum on Exchange of Information for Tax Purposes to work with
the OECD task force on tax and development, the World Bank Group and
others to help developing countries identify their need for technical assistance
and capacity building. We are looking forward to the Global Forum
establishing a mechanism to monitor and review the implementation of the
global standard on automatic exchange of information.
The G8 leaders in turn ratified their will to establish the automatic exchange of
information as the new standard and develop a multilateral environment enabling
the prosecution and punishment of the tax evaders:165
We commit to establish the automatic exchange of information between tax
authorities as the new global standard, and will work with the Organization
for Economic Cooperation and Development (OECD) to develop rapidly a
multilateral model which will make it easier for governments to find and
punish tax evaders.
The G20 summit of September 2013 was also decisive: the automatic exchange
of information was ratified as the coming new standard and established concrete
deadlines to carry out its implementation. The new standard will be presented in
February 2014, the modalities of exchange will be defined in mid-2014 and these
will be implemented before the end of 2015:166
51. We commend the progress recently achieved in the area of tax transparency and we fully endorse the OECD proposal for a truly global model for
multilateral and bilateral automatic exchange of information. Calling on all
other jurisdictions to join us by the earliest possible date, we are committed
to automatic exchange of information as the new global standard, which must
165

G8 Lough Erne Communiqué, June 18, 2013, See https://www.gov.uk/government/uploads/
system/uploads/attachment_data/file/207771/Lough_Erne_2013_G8_Leaders_Communique.pdf
(accessed November 15, 2013).
166

Saint Petersburg G20 Leaders’ Declaration, September 6, 2013, http://en.g20russia.ru/load/
782795034. See also the OECD Secretary General Report to the G20 Leaders. See http://www.
oecd.org/ctp/SG-report-G20-Leaders-StPetersburg.pdf (accessed November 15, 2013).
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ensure confidentiality and the proper use of information exchanged, and we
fully support the OECD work with G20 countries aimed at presenting such a
new single global standard for automatic exchange of information by
February 2014 and to finalizing technical modalities of effective automatic
exchange by mid-2014. In parallel, we expect to begin to exchange information automatically on tax matters among G20 members by the end of 2015.
We call on all countries to join the Multilateral Convention on Mutual
Administrative Assistance in Tax Matters without further delay. We look
forward to the practical and full implementation of the new standard on a
global scale. We encourage the Global Forum to complete the allocation of
comprehensive country ratings regarding the effective implementation of
information exchange upon request and ensure that the implementation of the
standards are monitored on a continuous basis.
The G20 leaders’ declaration included, among others, a fiscal annex whose
paragraph 51 detailed the abovementioned statement:167
3. The G20 has now endorsed the development of a new global tax standard:
to automatic exchange of information. [. . .] Given the developments in the
Global Forum and other recent advances, it is now time to migrate to a more
ambitious, more efficient and higher standard, which is automatic exchange of
information. Recent developments involving undisclosed foreign bank accounts have also highlighted the urgent need to move to this new standard
which the Global Forum will monitor to ensure its effective implementation.
[. . .] The OECD has initiated work with G20 countries to develop the new
single global standard for automatic exchange of information. G20 Finance
Ministers and Central Bank Governors have mandated the OECD to provide
a progress report at the October Finance Ministers’ meeting, including a
timeline for completing this work in 2014. The new standard (included in a
Model Competent Authority Agreement) will be presented at G20 Finance
Ministers and Central Bank Governors’ meeting in February 2014. There is a
clear need for the practical and full implementation of this new tax standard
on a global scale. The Global Forum will establish a mechanism to monitor
and review the implementation of the new standard on automatic exchange of
information and will be working with the OECD Task Force on Tax and
Development, the World Bank Group and others to help developing countries
identify their need for technical assistance and capacity building.
4. The next challenge regarding automatic exchange of information is now to
get all jurisdictions to commit to this standard and put it into practice. Calling
on all other jurisdictions to join us by the earliest possible date, we are
committed to automatic exchange of information as the new global standard,
which must ensure confidentiality and the proper use of information exchanged, and we fully support the OECD work with G20 countries aimed at
167

Tax annex to the Saint Petersburg G20 Leaders’ Declaration, September 5, 2013. See
http://en.g20russia.ru/load/782804366 (accessed November 15, 2013).
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presenting such a new single global standard for automatic exchange of
information by February 2014 and to finalizing technical modalities of
effective automatic exchange by mid-2014. In parallel, we expect to begin to
exchange information automatically on tax matters among G20 members by
the end of 2015. The multilateral Convention is key to ensuring rapid
implementation of the new standard and to enabling developing countries to
benefit from the new more transparent environment. [. . .]. We expect all
jurisdictions to join the Convention without further delay.
On February 13, 2014, the OECD, at the request of the G8 and the G20,
released a model Competent Authority Agreement (CAA) and Common Reporting Standard (CRS) designing the global standard for the automatic exchange of
financial account information. The CAA, based on the FATCA IGA model 1, is a
base agreement which sets out general definitions, the obligations of the
jurisdictions to obtain and exchange information, and the procedures for collaborating on compliance and enforcement. The annex to the CAA is the CRS which
describes the due diligence requirements for identifying and reporting on specific
types of accounts under the agreement, and provides additional definitions. The
CRS was endorsed by the G20’s finance ministers and central bank governors
after the meeting held in Sydney on February 22–23, 2014.168
9. [. . .] We endorse the Common Reporting Standard for automatic
exchange of tax information on a reciprocal basis and will work with all
relevant parties, including our financial institutions, to detail our implementation plan at our September meeting. In parallel, we expect to begin to
exchange information automatically on tax matters among G20 members by
the end of 2015. We call for the early adoption of the standard by those
jurisdictions that are able to do so. We call on all financial centres to match
our commitments. We urge all jurisdictions that have not yet complied with
the existing standard for exchange of information on request to do so and sign
the Multilateral Convention on Mutual Administrative Assistance in Tax
Matters without further delay. We stand ready to give tougher incentives to
those 14 jurisdictions that have not qualified for Phase 2 of the evaluations.
We will engage with, and support low-income and developing countries so
that they benefit from our work on tax.
On March 19, 2014, a group of 44 countries released a Joint Statement
confirming their commitment to the new standard for automatic exchange of
information and proposing a timetable for implementation.169 The joint statement
168

G20, Communiqué. Meeting of Finance Ministers and Central Bank Governors. Sydney,
February 22–23, 2014, https://www.g20.org/sites/default/files/g20_resources/library/Communique
Meeting of G20 Finance Ministers and Central Bank Governors Sydney 22-23 February 2014_0.pdf
(accessed November 1, 2014).
169

Joint Statement by the Early Adopters Group (updated August 2014), http://www.oecd.org/
tax/transparency/AEOIjointstatement.pdf (accessed November 1, 2014).
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recognized that the proposed timetable is ambitious but achievable. The timetable
provided that:
–

Pre-existing accounts are those open as at December 31, 2015.

–

New accounts will be those opened from January 1, 2016 and
relevant procedures to record tax residence should therefore be in
place by then.

–

Due diligence will be required to be completed by December 31,
2016 for high-value pre-existing individual accounts and by
December 31, 2017 for low value pre-existing accounts.

–

The first exchange of information in respect of new accounts and
pre-existing high value accounts will be by the end of September
2017.

–

Information on pre-existing low value accounts and entity accounts will first be exchanged either by the end of September
2017 or September 2018 depending on when they are identified as
reportable by a Financial Institution.

Further political support for the new global standard on automatic exchange
was evidenced at the OECD Ministerial Council Meeting held in Paris on May 6
and 7, 2014 with the adoption of the Declaration on Automatic Exchange of
Information in Tax Matters.170 The adherents (47 States and the European Union)
declared their determination to implement the new global standard swiftly and on
a reciprocal basis, called on all financial centers to do so without delay, and
highlighted the need to provide technical assistance to developing countries to
help them benefit from the new standard.
The new standard was approved by the Council of the OECD on July 15, 2014
and following the approval, the full version of the Standard for Automatic
Exchange of Financial Account Information in Tax Matters was released. It is
divided in three parts and seven annexes. The three parts of the Standard are: (I)
the Introduction; (II) the text of the Model Competent Authority Agreement
(Model CAA) and the CRS; and (III) the Commentaries on the Model CAA and
the CRS. The seven annexes to the Standard are: (1) the Multilateral Model CAA;
(2) the Nonreciprocal Model CAA; the technical modalities, which include (3) the
CRS schema and user guide, and (4) a questionnaire with respect to confidentiality
and data safeguards; (5) the Wider Approach to the CRS; (6) the Declaration on
Automatic Exchange of Information in Tax Matters; and (7) the Recommendation
on the Standard.
The Standard was presented to G20 Finance Ministers at their September 2014
meeting where it was strongly endorsed along with commitments to implement in
170

OECD, Declaration on Automatic Exchange of Information in Tax Matters, http://www.
oecd.org/mcm/MCM-2014-Declaration-Tax.pdf (accessed November 1, 2014).
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time to begin exchanges in 2017 or end-2018.171
8. [. . .] We endorse the finalised global Common Reporting Standard for
automatic exchange of tax information on a reciprocal basis which will
provide a step-change in our ability to tackle and deter cross-border tax
evasion. We will begin exchanging information automatically between each
other and with other countries by 2017 or end-2018, subject to the completion
of necessary legislative procedures. We call on all financial centres to make
this commitment by the time of the Global Forum meeting in Berlin, to be
reported at the Brisbane Summit, and support efforts to monitor global
implementation of the new global standard.
Furthermore, on October 14, 2014, the 28 Member States of the European
Union agreed on extending the scope for the mandatory automatic exchange of
information between tax administrations by amending Directive 2011/16/EU on
administrative cooperation in the field of direct taxation. The new text is expected
to be approved before the end of 2014 so that the EU Member States shall
transpose it into their domestic law by December 31, 2015.172 Austria and
Luxembourg entered a reservation concerning the dates of application, while
indicating that they could only accept the first exchange to take place by
September 2018, but not by September 2017.173 Finally only Austria will
exchange information by September 2018 (related to 2017 financial information).
On October 29, 2014, 51 jurisdictions174 signed the first ever multilateral
competent authority agreement175 to automatically exchange information under
the Standard, based on Article 6 of the Multilateral Convention. The competent
authority agreement specifies the details of what information will be exchanged
and when. It is a multilateral framework agreement, with the subsequent bilateral
exchanges coming into effect between those signatories that file the subsequent
notifications under Section 7 of the agreement. Each jurisdiction shall notify the
Coordinating Body Secretariat, amongst other issues, the jurisdictions with which
is about to exchange information. On November 19, 2014, Switzerland signed to
begin such exchange from 2018, becoming the 52nd country to sign the
Multilateral Convention.
171

G20, Communiqué. Meeting of G20 Finance Ministers and Central Bank Governors. Cairns,
20–21 September 2014, https://www.g20.org/sites/default/files/g20_resources/library/Communique
G20 Finance Ministers and Central Bank Governors Cairns.pdf (accessed November 1, 2014).
172

Proposal for a Council Directive amending Directive 2011/16/EU as regards mandatory
automatic exchange of information in the field of taxation, Council document 13792/14, http://data.
consilium.europa.eu/doc/document/ST-13792-2014-INIT/en/pdf (accessed November 1, 2014).
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Council document 13948/14, http://data.consilium.europa.eu/doc/document/ST-13948-2014INIT/en/pdf (accessed November 1, 2014).
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http://www.oecd.org/tax/exchange-of-tax-information/MCAA-Signatories.pdf (accessed November 1, 2014).
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http://www.oecd.org/ctp/exchange-of-tax-information/multilateral-competent-authorityagreement.pdf (accessed November 1, 2014).
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On October 29, 2014 the Global Forum also released a list of jurisdictions
(members of the Global Forum) committed to the new standard and the date in
which it will take effect. To the date, only Bahrain, Cook Islands, Nauru, Panama,
and Vanuatu have not indicated a timeline or have not yet committed. The United
States has not made any commitment, but it has not been included in the third
group of countries. A footnote of the status of commitment document explains its
position:
The United States has indicated that it will be undertaking automatic
information exchanges pursuant to FATCA from 2015 and has entered into
intergovernmental agreements (IGAs) with other jurisdictions to do so. The
Model 1A IGAs entered into by the United States acknowledge the need for
the United States to achieve equivalent levels of reciprocal automatic
information exchange with partner jurisdictions. They also include a political
commitment to pursue the adoption of regulations and to advocate and
support relevant legislation to achieve such equivalent levels of reciprocal
automatic exchange.
As detailed below, the level of reciprocity of the IGAs model 1 signed by the
United States is weak as far as the U.S. Treasury lacks the authority to prescribe
regulations that would require U.S. financial institutions to report the same
information that FFI must submit to the IRS (like balance accounts). On October
15, 2015, the OECD launched its new portal on Automatic Exchange of
Information (AEOI).176 It provides a comprehensive overview of the work of the
OECD and the Global Forum on Transparency and Exchange of Information for
Tax Purposes in the area of the automatic exchange of information, in particular
with respect to the Standard for Automatic Exchange of Financial Account
Information in Tax Matters (also referred to as the Common Reporting Standard
or CRS). This new site equips tax administrations and financial institutions with
the necessary information and legal, administrative, and IT tools to implement this
new Standard.
The OECD CRS Portal provides an overview of forum members’ jurisdictions
domestic rules governing the issuance, structure, use, and validity of Tax
Identification Numbers (“TIN”) or their functional equivalents. The jurisdictionspecific information the TINs is split into a section for individuals and a section
for entities. Each jurisdiction has provided the OECD Secretariat with input on its
current rules in relation to the issuance, structure, use, and validity of its TINs.
The Global Forum reports that it has made significant strides in 2015 towards
a major increase in tax transparency have been made since last year. Over 96
members of the Global Forum on Transparency and Exchange of Information for
Tax Purposes have committed to automatically exchange information, beginning
in 2017 or 2018, and as of November 4, 2015, 90 countries have signed the OECD
Multilateral Convention on Mutual Assistance in Tax Matters. With these
176

Available at http://www.oecd.org/tax/automatic-exchange/ (accessed October 31, 2015).
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commitments, all major financial centers are now part of the efforts to enhance
international tax cooperation. Global Forum members resolved to intensify the
ongoing efforts to ensure that developing countries are able to fully benefit from
participation in the advances in transparency. Through its Africa Initiative, it will
continue to focus on greater engagement with African countries and also work
with other developing countries to build capacity to improve cross border taxation
through effective use of exchange of information, both on request, and automatic.
The timely and effective implementation of these commitments was a key
theme during the October 29–30 meeting of the Global Forum held in Bridgetown, Barbados which brought together delegates from the Global Forum’s 128
member jurisdictions, as well as representatives of international organizations.
Underscoring the continued importance of the work on the standard of exchange
of information on request, the Global Forum adopted changes in the standard to
include a requirement for beneficial ownership for all legal entities for its new
round of reviews scheduled to be launched in 2016.
The Global Forum has proposed a real-time monitoring process to keep track
of the delivery of the commitments made and to identify areas where support is
needed, as well as started to assess the confidentiality standards and data
safeguards in all the committed jurisdictions. However, there does not appear to
be any jurisdiction with cyber-secure technology or trained personnel to support
such a complex process. The Global Forum will continue work in the areas of
monitoring, implementation assistance, and reviews.
As part of completion of the ongoing round of peer reviews, 16 peer review
reports were published in late 2015. The Phase 1 reports on Azerbaijan, Gabon,
Romania, and Senegal which assessed their legal and regulatory frameworks
concluded that these were in place to enable them to move to Phase 2 of the
review process, which will assess exchange of information practices. Five Phase
2 reviews of exchange of information practices were also published concluding
that the overall compliance rating assigned for Colombia is “Compliant”, for
Latvia and Liechtenstein “Largely Compliant,” and for Costa Rica and Samoa
“Partially Compliant.” The Global Forum has now completed 215 peer reviews
and assigned compliance ratings to 86 jurisdictions that have undergone Phase 2
reviews.
Jurisdictions continue to request supplementary reviews to demonstrate
changes made following recommendations of the Global Forum. Supplementary
reports of three jurisdictions, Brunei Darussalam, Dominica, and Panama, which
were originally blocked from Phase 2 concluded that they are now ready to move
to the next stage. Supplementary reports were also approved for Cyprus,
Luxembourg, and the Seychelles that had been previously been rated as
Non-Compliant and in each case, following significant changes to their legal
frameworks or practices, the new overall rating of Largely Compliant was
assigned.
As of November 2016, the first round of the Forum’s peer review process is
complete, with the release of 17 new reports assessing the level of compliance
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with the international standard for exchange of information on request (EOIR).
Many jurisdictions which received less than satisfactory ratings announced that
they had already taken or were taking steps to address recommendations made in
the review process. Marshall Islands agreed to its report but highlighted recent
progress made. Panama reminded the group of recent significant action taken,
both in terms of amending legislation, reorganizing its competent authority and
signing the multilateral Convention on Mutual Administrative Assistance in Tax
Matters on October 27, 2016. Trinidad and Tobago also informed the members of
their intention to address outstanding issues at the earliest. A special fast-track
review procedure was agreed at the meeting to enable Global Forum to recognize,
by mid-2017, progress made and to assess changes being made in various
jurisdictions. A second round of peer reviews now underway will include an
assessment of the availability of and access by tax authorities to beneficial
ownership information of all legal entities and arrangements. 97 percent of
jurisdictions have committed to exchanging information in 2017. Governance
arrangements for a Common Transmission System for exchanging data has also
been agreed among members of the forum.
See Chapter 18 for a detailed discussion of the OECD and the Global Forum.
§ 1.12

JOINT INTERNATIONAL TAX SHELTER ENFORCEMENT
EFFORTS

The Joint International Tax Shelter Information Centre (JITSIC) was formed in
2004 by Austria, Canada, the U.K., and the U.S. to share cross-border information
on tax schemes. Japan, China, and the Republic of Korea joined the initiative in
2007 and 2010, respectively,177 and Germany and France as observers. The
exchange of information has resulted in the JITSIC tackling abusive tax schemes
involved in retirement account withdrawals, financial transactions for creating
inappropriate foreign tax credits, and futures and options transactions for false tax
credit benefits.178 It has as its three primary objectives the following:
•

First, enhance compliance and enforcement efforts through exchange of information consistent with the provisions of bilateral
treaties on a “real time” basis.

•

Second, identify emerging trends and patterns to anticipate new
abusive transactions and schemes.

•

Third, share expertise, best practices, and experience in identifying and addressing abusive transactions.

It appears this center is merely duplicative of other international nongovernmental organizations attacking so-called aggressive quasi tax planning,
177
For information on the mission of the JITSIC, see Joint International Tax Shelter
Information Memorandum of Understanding for the Creation of a Joint International Tax Shelter
Information Center, www.irs.gov/pub/irs-utl/jitsic-finalmou.pdf (accessed November 15, 2014).
178

Subcommittee on Investigations, supra at 31.
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implementing common reporting standards, more governmental agreements, and
by implication and expansion of governmental bureaucracy.
§ 1.13

LEGAL ENTITY IDENTIFIERS

The Legal Entity Identifiers (LEI) was established by the G-20 through the
Financial Stability Board (FSB), the 2009 successor of the Financial Stability
Forum (FSF).179 Regulators globally recognized the lack of transparency to
identify parties to transactions across markets, products, and regions. G-20
authorities, through the FSB, working with the private sector, developed the
framework of a Global LEI System (GLEIS) that, through the issuance of unique
LEIs, unambiguously identify entities engaged in financial transactions. The LEI
is a 20-character, alpha-numeric code, to uniquely identify legally distinct entities
that engage in financial transactions.
1.

the official name of the legal entity as recorded in the official
registers;

2.

the registered address of that legal entity;

3.

the country of formation;

4.

codes for the representation of names of countries and their
subdivisions;

5.

the date of the first LEI assignment; the date of last update of the
LEI information; and the date of expiry, if applicable.

Additionally, for management of the identifiers a structured numbering system
is used. This structural guideline requires:
•

Characters 1–4: A four character prefix allocated uniquely to each
LOU.

•

Characters 5–6: Two reserved characters set to zero.

•

Characters 7–18: Entity-specific part of the code generated and
assigned by LOUs according to transparent, sound, and robust
allocation policies.

•

Characters 19–20: Two check digits as described in the ISO 17442
standard.

The difference from the number of LEI issued versus GIINs issued is
interesting because theoretically it should be relatively close to the sane number
of registrations. As of November 1, 2016, over 474,451 (up from 393,872 a year
earlier) entities from 189 countries had obtained LEIs, more than twice as many
than GIINs as of November 1, 2016. As of the November 1, 2016 GIIN list,
222,878 registrations from 228 jurisdictions are included.
Rules referring to the LEI cover at least 40 jurisdictions: Argentina, Australia,
Canada, 31 members of the European Union and European Economic Area, Hong
179

Available at http://www.leiroc.org/ (accessed October 31, 2015).
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Kong, Mexico, Russia, Singapore, Switzerland, and the United States. In most of
these jurisdictions, at least one rule on the LEI is already applicable, although
some other rules may have not yet entered into force, or have only been published
as drafts. The U.S. and the EU reported multiple uses of the LEI in the securities,
banking, and insurance sector. The EU rules reported here generally apply as well
to the European Economic Area. Argentina (BCRA), Australia (ASIC), Canada
(several agencies), Hong Kong (HKMA), Mexico (Banco de Mexico), Russia
(Central Bank), Singapore, and Switzerland (several agencies) reported one or
two uses. Except for Argentina and Mexico, where requirements apply to banks
or other financial institutions supervised by the central bank, these requirements
focus on the securities sector, especially OTC derivatives reporting and in a few
cases the reporting of other securities transaction or the identification of nominee
shareholders/securities depositories.
As of 2015, some 40 regulatory actions using the LEI were reported. In half the
reported cases, entities are required to acquire a LEI; in most other cases, LEIs are
requested to be reported or used only if the relevant entity already has one. In five
cases, the use of the LEI is optional.
§ 1.14

JOINT STATEMENT ON AN INTERGOVERNMENTAL
APPROACH AND THE MODEL AGREEMENT

On February 8, 2012, the Treasury and the IRS issued a joint statement
regarding an intergovernmental approach with five major trading partners of the
U.S. with respect to improving international tax compliance and implementing
FATCA. The Joint Statement with the governments of France, Germany, Italy,
Spain, and the U.K. on an intergovernmental approach to implementing FATCA
resulted in enhanced cooperation and softened FATCA implementation for their
financial institutions.
The joint statement and intergovernmental approach acknowledges the reality
of serious conflicts between the reporting requirements of FATCA and the
domestic laws of the foreign jurisdictions. The intergovernmental approach
consists of the reporting requirements being made through a mutual assistance in
tax matters infrastructure between countries rather than direct reporting of a
financial institution to the U.S. Treasury.
On July 25, 2012, four U.S. Senators sent a letter to Treasury Secretary
Geithner with rather pointed questions as to authority, effect on U.S. institutions,
cost, information privacy, and role of international organizations. A 30 day
deadline was specified. No reply was provided and Senator Rand Paul sought a
vote of no confidence on November 3, 2012. Since then Secretary Geithner has
retired and Secretary Lew has replaced him. After the Democratic controlled
Senate voted to allow Secretary Lew to serve on international monetary boards,
Senator Paul said he would put a hold on the nomination of Janet Yellen to lead
the Federal Reserve.180
180

The Hill, Senate votes to allow Lew to serve on international boards, October 30, 2013.

1-83

INTRODUCTION

§ 1.14

In May, Senator Paul introduced a bill to repeal the anti-privacy provisions of
FATCA. He stated, “FATCA is a textbook example of a bad law that doesn’t
achieve its stated purpose but does manage to unleash a host of unanticipated
destructive consequences . . . FATCA should be repealed and Congress should
find a less onerous means of enforcing tax laws.”181
The U.S. Treasury later issued two other joint statements with Switzerland and
Japan regarding the model intergovernmental agreement to improve tax compliance and implement FATCA.
In short, the intergovernmental approach establishes another version of an
automatic exchange of information. Pursuant to the joint statements, France,
Germany, Italy, Spain and the U.K. agreed to alter their national legislation to
require FFIs to garner the FATCA information and identify U.S. accounts. To date,
their intentions to enact enabling legislation have remained just that.
If the IGAs with reciprocity provisions are agreed to, then information will be
shared with the U.S. on an automatic basis. Domestic tax authorities will have the
same information that is being provided to the IRS on domestic taxpayers. FFIs
will not be required to terminate the account of an account holder or impose
withholding on passthru payments. The U.S. will not require each FFI to enter into
a separate agreement. The U.S. acquires a commitment of reciprocity with respect
to the information on the U.S. accounts of residents of the FATCA partners. The
model agreement moves the unilateral nature of FATCA to an instrument for U.S.
bilateral automatic exchange of information. FFIs will provide the information to
the foreign government, and the foreign government will provide that information
to the U.S.
Two primary versions of model agreements exist: a reciprocal version and a
non-reciprocal version. Both versions establish a framework for financial institution reports of certain account information to their respective tax authorities,
followed by automatic exchange of such information under existing bilateral tax
treaties or tax information exchange agreements. However, in practice each model
agreement is separately negotiated and will vary accordingly.
The reciprocal version of the model also provides for the U.S. to exchange
information currently collected on accounts held in U.S. financial institutions by
residents of partner countries. This version includes a policy commitment to
pursue regulations and support legislation that would provide for equivalent levels
of exchange by the U.S. Although the Treasury says it has authority, nonetheless,
President Obama’s 2015 Budget contains a provision182 which, if enacted by
181
Sen. Paul Introduces Bill to Repeal Anti-Privacy Provisions in FATCA. May 8, 2013.
Available at http://www.paul.senate.gov/?p=press_release&id=793 (accessed November 15, 2013).
182

“Requiring U.S. financial institutions to report similar information to the IRS with respect to
non-resident accounts would facilitate such intergovernmental cooperation by enabling the IRS to
reciprocate in appropriate circumstances by exchanging similar information with cooperative
foreign governments to support their efforts to address tax evasion by their residents. The proposal

§ 1.14

FATCA AND CRS COMPLIANCE

1-84

Congress, would then confirm onto Treasury the authority which it claims to
already have.
This version of the model agreement will be available only to jurisdictions with
whom the U.S. has in effect an income tax treaty or tax information exchange
agreement and with respect to whom the Treasury Department and the IRS have
determined that the recipient government has in place robust protections and
practices to ensure that the information remains confidential and that it is used
solely for tax purposes. The U.S. will make this determination on a case-by-case
basis.
As of November 3, 2015, the U.S. Treasury publishes that 112 IGAs are either
signed or treated as if in effect, being 98 Model I IGAs and 14 Model 2. On
September 24, 2015 the Competent Authority (CA) of the United States signed
Competent Authority Arrangements (CAA) with two jurisdictions with which it
has entered into IGAs. The CAAs were signed with the Competent Authorities of
Australia and the United Kingdom in accordance with the “Agreement between
the Government of the United States of America and the Government of Australia
to Improve International Tax Compliance and to Implement FATCA”183 and the
“Agreement Between the Government of the United States of America and the
Government of the United Kingdom of Great Britain and Northern Ireland to
Improve International Tax Compliance and to Implement FATCA,”184 respectively, IRS officials announced today.
These 2015 CAAs with Australia and the United Kingdom are the first such
arrangements to be signed in this regard. The U.S. CA expects that numerous
other CAAs with additional competent authorities in IGA jurisdictions will be
signed in the near future. The CAAs state that tax authorities will use the
International Data Exchange Service (IDES) as the secure electronic data
transmission system to transmit and exchange FATCA data with the United States.
Article 3(6) of the IGA provides that the CAs of the United States and United
would require certain financial institutions to report the account balance for U.S. financial accounts
held by foreign persons, expand the current reporting required with respect to U.S. source income
paid to accounts held by foreign persons (nonresident alien individuals, entities that are not U.S.
persons, and certain U.S. entities held in substantial part by non-U.S. owners) to include similar
non-U.S. source payments, and provide the Secretary of the Treasury with authority to prescribe
regulations that would require reporting of such other information that is necessary to enable the IRS
to facilitate FATCA implementation by exchanging similar information with cooperative foreign
governments in appropriate circumstances. The proposal would be effective for returns required to
be filed after December 31, 2015.” See Executive office of the President of the United States. Office
of Management and Budget, Fiscal Year 2015. Analytical Perspectives. Budget of the U.S.
Government, March 4, 2014, p.168. See http://www.whitehouse.gov/sites/default/files/omb/budget/
fy2015/assets/spec.pdf (accessed November 1, 2014).
183
Available at https://www.irs.gov/pub/irs-utl/M1A%20CAA%208_24_2015%20-%20AUS%
20FINAL.pdf (accessed October 31, 2015).
184

Available at https://www.irs.gov/pub/irs-utl/United%20Kingdom%20M1A%20CAA%
20082815b.pdf (accessed at October 31, 2015).
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Kingdom of Great Britain and Northern Ireland “shall enter into an agreement or
arrangement under the mutual agreement procedure provided for in Article 26 of
the Convention in order to establish and prescribe the rules and procedures
necessary to implement certain provisions in the IGA.” Article 26 of the
Convention permits the CAs to also address other matters regarding implementation of the Convention.
The CAAs intend calendar years 2014 and 2015 to be a transition period for
purposes of the enforcement and administration of any data collection, due
diligence, information reporting, automatic information exchange, and withholding requirements described in the IGA. The CAs intend to take into account the
good faith efforts of each other, RFIs, and Paragraph 1.1.2 FIs toward compliance
during this transition period when pursuing enforcement.
The CAA intends to maintain confidentiality protections regarding information
transmitted by the U.S. CA via IDES from the time it successfully downloads such
information from IDES. In turn, the U.S. CA intends to maintain confidentiality
protections regarding information transmitted via IDES from the time information
is successfully uploaded to IDES.
See Chapter 15 for a detailed analysis of the framework of the intergovernmental agreement models and the new competent authority agreements and see
Chapter 16 for an analysis of the provisions of current intergovernmental
agreements.
§ 1.15
[1]

POLITICAL PUSH BACK
Congressional Push Back and the U.S. Treasury Response

The Joint Statement between the U.S., France, Germany, Italy, Spain, and the
United Kingdom regarding an intergovernmental approach to improving international tax compliance and implementing FATCA laid the foundation for the U.S.
commitment to share the same information requested from the other States.185
Senators Paul, DeMint, Lee and Chambliss sent a letter to the U.S. Treasury
Secretary on July 25, 2012 asking him to clarify the scope of this commitment of
reciprocity, its legal basis and other issues, including the estimated costs, if any,
of FATCA for U.S. Financial institutions:
1.

Does the Treasury Department anticipate that meeting the
commitment in the Joint Statement to require U.S. financial
institutions to collect and report information on the accounts of
residents of FATCA partner countries would necessitate enactment of legislation to that end by Congress or amendments to

185
U.S. Treasury, Joint Statement from the United States, France, Germany, Italy, Spain, and
the United Kingdom regarding an intergovernmental approach to improving international tax
compliance and implementing FATCA, February 8, 2012, See http://www.treasury.gov/resourcecenter/tax-policy/treaties/Documents/FATCA-Joint-Statement-US-Fr-Ger-It-Sp-UK-02-07-2012.
pdf (accessed November 15, 2013).
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existing tax treaties, or does the Department believe it already
has sufficient statutory authority to issue regulations to that end
without further action by Congress?
2.

If the Department anticipates that Congressional action is needed
for that purpose, when do you anticipate such legislation would
be proposed or tax treaty amendments submitted for the Senate’s
advice and consent; or, if you believe sufficient authority already
exists, when do you anticipate draft regulations would be issued
for public view, including draft regulations that would require
domestic U.S. financial institutions to collect and report information on accounts of residents of partner countries?

3.

If you believe the Department already has sufficient statutory
authority to issue regulations requiring U.S. financial institutions
to collect and report the information described in the Joint
Statement, cite and provide relevant text of the statutes conferring such authority.

Assistant Secretary for Tax Policy of the U.S. Treasury, Mark J. Mazur,
answered on October 10, 2012 providing clarifications and also exposing the
limitations of the current legislative framework under which the U.S.’ commitment for reciprocity is not currently possible:186
The United States cannot expect foreign governments with shared policy
goals and practices regarding transparency and fairness to facilitate the
reporting of the information required under FATCA by their financial
institutions if we are unwilling to help address tax evasion under their tax
systems. We think the most straightforward approach would be to share
information, in appropriate circumstances, that pursuant to existing law
already must be reported to the IRS about accounts held by their residents in
the United States.
[. . .]
Section 6103(k)(4) of the Internal Revenue Code authorizes the IRS to share
information it collects with a foreign government, but only if the United
States has in effect an income tax treaty or tax information exchange
agreement with the foreign jurisdiction. Therefore, the Treasury Department
will only enter into the reciprocal version of the Model Agreement with
jurisdictions with which the United States has in effect such an agreement.
Additionally, among those jurisdictions, the reciprocal version will be used
only with foreign governments that the Treasury Department and the IRS have
determined have robust protections and practices in place to ensure that
exchanged information will remain confidential and will be used solely for tax
purposes.
186

See http://isaacbrocksociety.ca/wp-content/uploads/2012/11/12SE001798-SIGNED-Paul.pdf
(accessed November 15, 2013).
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[. . .]
While the reciprocal version of the Model Agreement includes a policy
commitment to pursue equivalent levels of reciprocal automatic exchange in
the future, no additional obligations will be imposed on U.S. financial
institutions unless and until additional laws or regulations are adopted in the
United States.
A serious question has arisen as to the legality of any Intergovernmental
Agreements (IGAs) and specifically any provision for reciprocity.187 If IGAs are
not valid then it is highly unlikely that any FFI would sign a FFI Agreement.188
Algirdas Šemeta, the EU Commissioner on Taxation and Customs Union, in
turn, stated the EU Member States have signed an intergovernmental agreement
model 1A precisely because of the reciprocity commitment:
My point here is very clear: When countries negotiate a model 1 agreement,
for exchange of information between governments [under FATCA], then the
reciprocity is not only promised but also ensured by the United States.
[2]

Senate Bill S.887—“To repeal the violation of sovereign nations’
laws and privacy matters”

Sen. Rand Paul (R-Kentucky), leading the political opposition against FATCA,
on May 7, 2013 introduced a Senate Bill proposing the derogation of FATCA. It
has not yet made it out of committee and is not likely to anytime in the near future.
Non-the-less the Bill in instructive in pointing out the substantial real deficiencies
and detriments of FATCA.
Among other measures, the Bill sought the repeal of the obligation to report
Specified Foreign Financial Assets set out by Section 6038D of the IRC via Form
8938.189 The rationale of this bill was explained in a letter sent to the rest of his
Senator colleagues:190
FATCA has had the practical effect of forcing FFIs to relinquish any
187
Tax Notes Int’l. The Dubious Legal Pedigree of IGAs (And Why It Matters), p. 565,
February 11, 2013.
188

A lively and interesting discussion of FATCA IGAs is contained in Repeal FATCA.com,
“FATCA Intergovernmental Agreements Exposed as Bad Deal for Partner Countries” at http://
www.repealfatca.com/index.asp?idmenu=4&title=news&idsubmenu=112 (accessed November 15,
2013). See also an interesting observation on why the U.S. is not engaged in information sharing
with Latin American countries and why many nations avoid signing a tax treaty at 2013 TNT 14-2
(Doc 2013-1162), News Analysis; Will U.S. Hypocrisy on Information Sharing Continue? Lee A.
Shepard, January 17, 2013.
189

Chart with the main differences between form 8939 and form TD F 90-22.1 available at
http://www.irs.gov/Businesses/Comparison-of-Form-8938-and-FBAR-Requirements.
190

Letter of Senator Rand Paul of April 25, 2013, http://www.repealfatca.com/downloads/Dear_
Colleague_FATCA_Repeal.pdf (accessed November 15, 2013). See also “Senator Rand Paul
introduces Bill to repeal FATCA,” The Wall Street Journal, May 8, 2013, http://online.wsj.com/
article/PR-CO-20130508-914454.html (accessed November 15, 2013).
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association with American customers, and to avoid direct investment in the
United States. It goes without saying that overseas investment in the U.S. is
an important engine of our economic growth and prosperity. FATCA
endangers an estimated $25 trillion in foreign capital currently invested in the
U.S.
Perhaps even more troubling, the implementation of FATCA has allowed the
Treasury Department to make independent decisions with respect to the
sovereignty of foreign nations and the privacy of United States citizens. In
order to implement this law, the Treasury has initiated intergovernmental
agreements (IGAs), citing the intent to engage in reciprocal information
sharing with other nations. The Treasury Department, without the consent and
authority of Congress, will force U.S. financial institutions to provide the
bank account information of private customers to foreign nations. Such a
requirement not only diminishes U.S. privacy protections, but also imposes
billions of dollars in compliance costs here at home, which will be passed
onto customers and the American public.
The letter has been endorsed by some lobby groups such as the Credit Union
National Association,191 the Coalition for Tax Competition,192 the Center for
Freedom and Prosperity and the National Taxpayers Union, among others.193
Nevertheless, the current Democrat majority in the Senate establishes a roadblock
for the Bill to be enacted.194 Congressman Bill Posey made reference to
introducing legislation in his letter sent to the U.S. Treasury Secretary on July 1,
2013:195
Legislation to repeal FATCA was recently introduced in the Senate, and I
expect a companion bill will soon be introduced in the House of Representatives.
Congressman Posey has introduced H.R. 2299 in response to the Treasury
issuing final regulations § 1.6049-4(b)(5)(i) and § 1.6049-8 applicable after
January 1, 2013 to require U.S. banks to report on interest payments paid to
191
See
www.cuna.org/Legislative-And-Regulatory-Advocacy/DownLoads/congress_letter_
050813/ (accessed November 15, 2013).
192
See http://freedomandprosperity.org/files/fatca/CTC-FATCA_06-06-2013.pdf (accessed November 15, 2013).
193

James G. Jatras, “Senator Rand Paul introduces Bill to repeal FATCA,” Repealfatca.com,
May 8, 2013. See http://www.repealfatca.com/index.asp?idmenu=4&title=News&idsubmenu=124
(accessed November 15, 2013).
194

Maxime Fischer-Zernin, “Rand Paul 2016: Fight against tax-haven Bill could hint at
presidential run,” PolicyMic, May 10, 2013. See http://www.policymic.com/articles/40875/randpaul-2016-fight-against-tax-haven-bill-could-hint-at-presidential-run (accessed November 15,
2013).
195
Letter of Senator Bill Posey addressed to the U.S. Treasury Secretary, Jack Lew, of July 1,
2013, See http://www.repealfatca.com/downloads/Posey_letter_to_Sec._Lew_July_1,_2013.pdf
(accessed November 15, 2013).
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nonresident aliens. H.R. 2299 would prohibit the Secretary from requiring a payor
of interest to file an information return on interest that is not effectively connected
with a trade or business within the United States and that is paid to a nonresident
alien on a deposit maintained at an office within the United States and that is paid
to a nonresident alien on a deposit within the United States.196 Senator Marco
Rubio has introduced a companion bill 5.1506 in the Senate.
The answer from the Treasury came on June 2, 2014.197 Alastair M. Fitzpayne,
Assistant Secretary for Legislative Affairs, pointed out that current U.S. Treasury
regulations do not require U.S. financial institutions to report the same scope of
information required of foreign financial institutions under FATCA. For this
reason, the United States’ agreement to report bank deposit interest information
was key to securing agreement from numerous jurisdictions to follow the Model
1 IGA approach. Repealing the reporting on interest payments paid to nonresident
aliens would have entailed the suspension of the enforcement of FATCA and the
negotiation of IGAs, which in turn would have also harmed the United States’
efforts to enforce its own tax laws.
The Treasury also defended its statutory authority to enter into and implement
the IGAs. According to the letter, the United States relies, among other things, on
the following authorities to enter into and implement the IGAs: 22 USC Section
2656; Internal Revenue Code Sections 1471, 1474(f), 6011, and 6103(k)(4), and
Subtitle F, Chapter 61, Subchapter A, Part III, Subpart B (Information Concerning
Transactions with Other Persons).
Treasury Regulations §§ 1.6049-4(b)(5)(i) and 1.6049-8 were challenged in
court by Texas and Florida banks to block reciprocal implementation information
gathering on foreigners holding deposits in U.S. banks.198 It is noted that this
court challenge by Texas and Florida banks “threatens to undermine a broad U.S.
government crackdown on offshore tax avoidance and jeopardize a web of
carefully crafted international agreements . . .”
The lawsuit was filed on April 18, 2013 and the United States District Court for
the District of Columbia upheld on January 13, 2014 the validity of Treasury
regulations requiring U.S. banks to report interest paid to account holders residing
in 70 foreign countries.199 A blistering dissent argued that the majorities opinion
was directly contrary to a recent Supreme Court decision and two prior DC Circuit
decisions. The Appeal was upheld for the government on August 14, 2015 and a
196

See http://beta.contress.gov/bill/113th/house-bill/2299 (accessed November 15, 2013).

197

See Jack Townsend’s Blog, http://federaltaxcrimes.blogspot.com.es/2014/07/irs-letter-tocongressman-defending-its.html (accessed November 1, 2014).
198

See Jack Townsend’s Blog, http://federaltaxcrimes.blogspot.com/2013/11/45-banks-filelong-shot-litigation-to.html (accessed November 15, 2013. See also http://www.repealfatca.com/
downloads/FIBA_and_TX_complaint_.304.pdf (accessed November 1, 2014).
199

Florida Bankers Assoc v Treasury, 19 F Supp 3d 111 (DDC 2014), http://www.justice.gov/
tax/2014/flabankersassoc.pdf (accessed November 1, 2014).
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request for a rehearing by the full circuit was filed, which was denied. According
to the Texas Bankers Association, the appeal was based on the following
arguments:200
(1)

This is not a case about U.S. tax avoidance, as interest earned by
foreign non-residents on bank accounts is not subject to federal
taxation in the United States;

(2)

All bank accounts in the United States are already subject to
extensive depositor identification requirements, including the
Bank Secrecy Act;

(3)

Bank deposit information is already accessible by federal tax
and law enforcement agencies, as well as state and local
authorities, through individual administrative requests, hundreds of thousands of which are uniformly provided;

(4)

The concern on the part of the banking industry is the new
feature of the regulation calling for the automatic sharing of
depositor information with home countries including countries
where bank customers understandably fear the release of their
personal finances.

The new regulations for nonresident interest reporting have certain and quite
significant restrictions.201
§ 1.16
[1]

MILESTONES
Notice 2016-08, Revenue 2016-42, and Announcement 2016-27

Notice 2016-08 amended the transition rule for gross proceeds reporting for
accounts held by NPFFIs, noting that the transitional reporting rules were not
intended to require more information than would be required for US accounts, or
accounts held by ODFFIs. Under this guidance, PFFIs, Reporting Model 2 FFIs,
and RDCFFIs are not required to report gross proceeds paid to or with respect to
an account held by an NPFFI in calendar year 2015.
Notice 2016-08 modified the date for submitting the required preexisting
account certifications to the IRS, providing that such certifications must be
submitted at the same time the PFFI or Model 2 FFI is required to submit its first
periodic certification of compliance, and conforms the date for submission of
periodic certifications of compliance to require submission by reporting Model 2
FFIs on or before July 1 of the calendar year following the certification period,
rather than by six months following the end of a certification period determined
200
Florida and Texas Bankers Associations to Continue Efforts to Protect Foreign Depositors,
February 4, 2014, http://www.texasbankers.com/TABC/TABCNews/Florida_and_Texas_Bankers_
Associations_to_Continue_Efforts_to_Protect_Foreign_Depositors.aspx (accessed November 1,
2014).
201

Guidance on Reporting Interest Paid to Nonresident Aliens, 77 Fed Reg 23, 391 (Apr 19,
2012) to be codified at 2–6 C.F.B. pts. 1 and 31.
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with reference to the effective date of the IGA.
Local FFIs and restricted funds must submit one-time certifications regarding
preexisting accounts at the same time they submit their first periodic certification
of RDCFFI status, and likewise must submit periodic certifications on or before
July 1 of the calendar year following the end of the certification period, with the
first certification period beginning on the later of the date the RDCFFI registers as
such, or June 30, 2014, and ending at the close of the third full calendar year
following commencement. These changes, however, did not modify the deadlines
for completion of due diligence procedures with respect to preexisting accounts
under Treasury Regulation 1.1471-4(c) or applicable IGA.
Revenue Procedure 2016-42 modified qualified intermediary agreements in
effect on or after January 1, 2017, as well as provided additional guidance relating
to Qualified Derivatives Dealers (“QDDs”), coordination with the 871(m)
regulations, and a number of other changes potentially affecting due diligence,
reporting requirements and timing, and eligibility and application process for QI
status.
Announcement 2016-27 provides that on January 1, 2017 Treasury will begin
updating the IGA list to provide that jurisdictions that have not yet brought their
agreements into force will no longer be treated as having an IGA in effect, unless
such jurisdictions provide to Treasury by December 31, 2016 a detailed
explanation as to why they have not yet brought the IGA into force and a
step-by-step plan and timeline for bringing it into force. This announcement noted
also that Treasury does not intend to find Model 1 reporting FFIs to be in
significant non-compliance as long as any information for prior years is
exchanged before the next September 30 after the obligation to exchange
information under the IGA has taken effect.
[2]

Notice 2015-66 Postpones Deadlines

On September 18, 2015 Notice 2015-66 postponed several deadlines via
Treasury announcing its intention to amend the regulations under Chapter 4
(Sections 1471–1474) to extend the period of time that certain transitional rules
will apply.202 Specifically, the amendments will postpone the following dates:
(1)

the date for when withholding on gross proceeds and foreign
passthru payments will begin;

(2)

the use of limited branches and limited foreign financial
institutions (limited FFIs); and

(3)

the deadline for a sponsoring entity to register its sponsored
entities and re-document such entities with withholding agents.

In addition, in order to reduce compliance burdens on withholding agents that
hold collateral as a secured party, this notice announces that Treasury and the IRS
202

Available at https://www.irs.gov/pub/irs-drop/n-15-66.pdf (accessed October 31, 2015).
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intend to amend the regulations under Chapter 4 to modify the rules for
grandfathered obligations with respect to collateral. Finally, this notice provides
information on the exchange of information by Model 1 IGA jurisdictions with
respect to 2014.
[3]

Extension of Dates for when Withholding Begins for Payments of
Gross Proceeds and Passthru Payments
Many U.S. and foreign financial institutions, foreign governments, Treasury,
the IRS, and other stakeholders dedicated substantial resources to implementing
FATCA withholding on withholdable payments which (subject to certain
exceptions) began on July 1, 2014, as well as for the first U.S. account reporting
under FATCA which was due for certain FFIs starting in March 2015. At the same
time, 112 jurisdictions are now treated as if they have an IGA in effect, which
allows for the information reporting goals of FATCA to be satisfied for FFIs
covered by such IGAs.
In order to continue to facilitate an orderly phase-in of FATCA withholding,
Treasury announced that it intends to amend the Chapter 4 regulations under
Section 1473 to extend the start date of gross proceeds withholding by providing
that the definition of the term withholdable payment means any payment of U.S.
source FDAP income, and for sales or other dispositions occurring after December
31, 2018, any gross proceeds from the sale or other disposition of any property of
a type that can produce interest or dividends that are U.S. source FDAP income.
Additionally, Treasury and the IRS intend to amend the regulations under
section 1471 to extend the start date of withholding on foreign passthru payments
to provide that a participating FFI is not required to withhold tax on a foreign
passthru payment made to a recalcitrant account holder or a nonparticipating FFI
before the later of January 1, 2019, or the date of publication in the Federal
Register of final regulations defining the term foreign passthru payment.
[4] Extension of Limited Branch and Limited FFI Statuses
Currently, 112 jurisdictions are treated as if they have an IGA in effect, which
highlights the overwhelming support of FATCA partner jurisdictions in implementing the information reporting goals of FATCA. FFIs and other stakeholders
continue to express strong support for IGAs as a way to facilitate effective and
efficient FATCA implementation while avoiding conflicts with local law. While
Treasury remains open to entering into IGA discussions based on the published
models, there may be jurisdictions that have not been able or willing to agree to
an IGA and that continue to impose legal restrictions that prevent FFIs resident or
organized there, or branches located there, from complying with the terms of an
FFI agreement. If an FFI that is not covered by an IGA has a branch located in,
or an FFI affiliate subject to the laws of, a jurisdiction that prohibits compliance
with the terms of an FFI agreement, that FFI will no longer be able to obtain or
maintain status as a participating or deemed-compliant FFI once limited branch
and limited FFI status expire.
To provide FFIs and other stakeholders additional time to determine whether to
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continue operating in jurisdictions where limited branches or limited FFIs exist,
Treasury and the IRS intend to amend the regulations under Section 1471 to
provide that the availability of limited branch and limited FFI statuses will
terminate on January 1, 2017. A limited FFI or limited branch that becomes able
to comply with the terms of the FFI agreement or becomes a participating FFI or
deemed-compliant FFI pursuant to an applicable IGA should amend its registration to reflect its modified status.
FFIs that continue to operate after December 31, 2016, in jurisdictions where
they cannot comply with the terms of an FFI agreement due to local law will
jeopardize the Chapter 4 status of participating FFIs and registered deemedcompliant FFIs (other than FFIs covered by an IGA) in the group. Branches that
continue to operate after December 31, 2016, in jurisdictions where they cannot
comply with the terms of an FFI agreement due to local law will jeopardize the
participating FFI status of the FFI of which the branch is part (as well as
jeopardize any branches of the FFI that have participating FFI status under the FFI
agreement), subject to the terms of an applicable IGA.
After December 31, 2015, all limited FFI and limited branch registrations will
be placed in “registration incomplete” status on their online FATCA account.
Limited FFIs and limited branches that seek to continue such status during the
2016 calendar year will be required to edit and resubmit their registrations after
December 31, 2015, on the FATCA registration website.
[5]

Extension of Time to Register Sponsored Entities and Extension of
Reliance on Sponsoring Entity GIINs

As previewed in 2013-46 I.R.B. 503, Notice 2013-69), the IRS is developing a
streamlined process for sponsoring entities to register their sponsored entities on
the FATCA registration website. The IRS anticipates that this registration process
will be available in the coming months and intends to update the FATCA
registration user guide to include this process. In order to provide sufficient time
for sponsored entity registration, Treasury and the IRS intend to amend the
regulations under Sections 1471 and 1472 to provide that sponsoring entities must
register their sponsored registered deemed-compliant FFIs and sponsored direct
reporting NFFEs by January 1, 2017. Beginning on such date, sponsoring entities
must use the GIIN of the sponsored entity when reporting with respect to the
sponsored entity on Form 8966 (FATCA Report) and must provide the GIIN to
withholding agents making payments to the sponsored entity.
Sponsored investment entities and sponsored controlled foreign corporations
covered by Annex II of a Model 1 IGA will maintain their deemed-compliant
status as long as they are registered by the sponsoring entity on or before the later
of December 31, 2016, and the date that is 90 days after a U.S. reportable account
is first identified. Sponsored investment entities and sponsored controlled foreign
corporations covered by Annex II of a Model 2 IGA will maintain their
deemed-compliant status as long as they are registered by the sponsoring entity on
or before December 31, 2016.
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In addition, Treasury and the IRS intend to amend the regulations under Section
1471 to provide that withholding agents can continue to rely on withholding
certificates from sponsored registered deemed-compliant FFIs and sponsored
direct reporting NFFEs that have only the sponsoring entity’s GIIN for payments
made prior to January 1, 2017. For a payment made on or after January 1, 2017,
a withholding agent will be required to obtain the GIIN of a payee that is a
sponsored registered deemed-compliant FFI or a sponsored direct reporting NFFE
by obtaining either:
(1)

a withholding certificate from the payee that includes its GIIN,
or

(2)

if the withholding agent already has on file a withholding
certificate for the payee that includes the GIIN of the sponsoring
entity, oral or written confirmation of the payee’s GIIN (such as
by e-mail).

If a withholding agent obtains oral or written confirmation of the payee’s GIIN,
it will be required to retain a record of such information, which will become part
of the withholding certificate. Whether the withholding agent receives the GIIN
through a new withholding certificate, or by oral or written confirmation, the
withholding agent will have 90 days from the date it obtains the GIIN to verify its
accuracy against the published IRS FFI list. Because withholding agents will be
required to obtain the GIIN of each sponsored entity for payments made after
December 31, 2016, sponsoring entities should consider registering to obtain
GIINs well in advance of January 1, 2017, in order to give withholding agents
sufficient time to complete this requirement (and thereby avoid being withheld
upon).
[6]
[a]

Timing of Exchange of 2014 Information Under a Model 1 IGA
Model 1 IGAs for which the Obligation to Exchange as not
Taken Effect

Many partner jurisdictions that have signed IGAs or reached an agreement in
substance on the text of an IGA continue to work through their internal procedures
to bring the IGA into force. Pursuant to its authority under Section 1471(b)(2)(B),
and consistent with Announcement 2014-38, for Model 1 IGAs that have not yet
entered into force on September 30, 2015, Treasury announced that it intends to
continue to treat FFIs covered by the IGA as complying with, and not subject to
withholding under, FATCA so long as the partner jurisdiction continues to
demonstrate firm resolve to bring the IGA into force and any information that
would have been reportable under the IGA on September 30, 2015, is exchanged
by September 30, 2016, together with any information that is reportable under the
IGA on September 30, 2016.
[b]

Model 1 IGAs for which the Obligation to Exchange is in Effect
for Model 1B

IGA jurisdictions that have an IGA in force pursuant to Article 10(1) or Article
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12(1) (as applicable) of the IGA, and for Model 1A IGA jurisdictions for which
the obligation to exchange information has taken effect pursuant to Articles 3(9)
and 10(1) of the IGA, Article 3(5) of the IGA requires the partner jurisdiction to
exchange information on U.S. reportable accounts with respect to 2014 by
September 30, 2015. Treasury and the IRS understand that partner jurisdictions
are continuing to develop and implement the systems needed for automatic
information exchange and may not have those systems in place by September 30,
2015. In addition, several partner jurisdictions are in the process of enacting
legislation to implement their IGAs, without which they are not able to exchange
information with the United States.
Consistent with treating 2014 and 2015 as a transition period, Treasury and the
IRS will treat FFIs covered by an IGA as complying with, and not subject to
withholding under, FATCA even if the relevant partner jurisdiction has not
exchanged 2014 information by September 30, 2015, as long as the partner
jurisdiction notifies the U.S. competent authority before September 30, 2015, of
the delay and provides assurance that the jurisdiction is making good faith efforts
to exchange the information as soon as possible. This notice does not affect the
timing of when FFIs should report information to a partner jurisdiction, which
remains governed by local law.
[7]
[a]

Treatment of Collateral Under the Grandfathered Obligation Rule
Modifications to Pro Rata Rule for Pooled Collateral

In order to ease administrative burdens when collateral secures both grandfathered obligations and obligations that are not grandfathered, the secured party
should be permitted either to withhold on all collateral or to apply the pro rata
approach with respect to such collateral. Therefore, Treasury and the IRS intend
to amend § 1.1471-2(b)(2)(i)(A)(3) to provide that the pro rata rule is not
mandatory.
[b]

Substitute Payments Made with Respect to a Grandfathered
Obligation

A substitute payment made with respect to a grandfathered obligation that has
been posted as collateral should also be treated as a payment made under a
grandfathered obligation, and therefore not subject to withholding under Section
1471 or Section 1472. Therefore, Treasury and the IRS intend to amend the
definition of grandfathered obligation in § 1.1471-2(b)(2)(i)(A) to include any
obligation that gives rise to substitute payments and that is created as a result of
the payee posting collateral that is otherwise treated as a grandfathered obligation
under § 1.1471-2(b)(2)(i)(A)(1).
[8]

FATCA Milestones

2010:
March 18: U.S. Congress passed the FATCA legislation.
August 27: Notice 2010-60, 2010-37 IRB 329 provided preliminary guidance.
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2011:
April 8: Notice 2011-34, 2011-19 IRB 765.
July 14: Notice 2011-53 released modifying Notice 2011-34 and timeline for
implementation.
2012:
February 8: IRS issued draft regulations and joint intergovernmental statement.
July 26: IRS issued draft Model Intergovernmental Agreement (Model 1).
September 12: U.S. and U.K. sign agreement on international tax compliance and
FATCA implementation.
October 24: IRS issued Announcement 2012-42 with new timelines for due
diligence procedures and further guidance concerning gross proceeds withholding.
November 15: IRS issued draft Model Intergovernmental Agreement (Model 2).
2013:
January 1: FATCA commencement date.203
January 17: IRS issued final regulations.
July 12: IRS issued Notice 2013-43, providing revised timelines and additional
guidance concerning the treatment of financial institutions located in jurisdictions
that have signed intergovernmental agreements for the implementation of FATCA
but have not yet brought those IGAs into force.
August 19: FATCA Registration Portal for FFIs opened.
December 31: Qualified intermediaries (QIs), withholding foreign partnerships
(WPs) and withholding foreign trusts (WTs) agreements expired on this date
extended to June 30, 2014.
2014:
April 2: IRS released Announcement 2014-17, issuing further guidance by
providing that the jurisdictions listed on the Treasury and IRS websites as
jurisdictions that were treated as having an IGA in effect would also include
jurisdictions that, before July 1, 2014, would have reached agreements in
substance with the United States on the terms of an IGA and would have
consented to be included on the Treasury and IRS list, even if those agreements
had not yet been signed. The announcement also extended the deadline for FFI
registration from April 25 to May 5.
April 25: Last day for FFI to register on FATCA Registration Portal to be included
203

Grandfathered obligations regarding FATCA withholding are not required on obligations
outstanding on January 1, 2014, unless they are materially modified subsequent to January 1, 2014,
according to Reg § 1.1471-2(b)(2)(i)(A). Obligations to make a payment with respect to, or to repay,
collateral posted to secure obligations under a Notional Principal Contract (NPC) that is a
grandfathered obligation are also grandfathered.
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on IRS’ initial FFI List. Extended to May 5 by virtue of Announcement 2014-17.
May 2: IRS issued Notice 2014-33 providing aspects of temporary relief for five
areas of FATCA compliance: six-month extension (from July 1, 2014 until
December 31, 2014) for characterizing as “pre-existing” the obligations (including accounts) held by an entity.
June 2: IRS expected to published initial IRS FFI list (and monthly thereafter).
June 30: Deadline for FFIs to enter an agreement. FFI agreement effective date.204
Begin new customer onboarding and remediation for existing customers meeting
FATCA requirements.
July 1: FATCA-compliant onboarding processes/systems for new accounts of both
U.S. withholding agents (“USWAs”) and FFIs must be operational. Accounts
opened prior to July 1, 2014 will be considered “preexisting” for USWAs and
FFI’s.
July 1: FATCA withholding begins. USWAs (and other WAs) and PFFIs must
withhold on U.S.-sourced FDAP payments to new accounts held by documented
non-participating FFIs (NPFFIs). PFFIs must withhold on U.S.-sourced FDAP
payments to recalcitrant accounts. Notice 2013-43 did not affect the timing
provided in the final regulations for withholding on gross proceeds, passthru
payments, and payments of U.S. source FDAP with respect to offshore obligations
by persons not acting in an intermediary capacity.
July 1: USWA and FFI grandfathered obligation begins and exemption from
FATCA withholding (but still required to report).
October 10: IRS issued Notice 2014-59, providing modified applicability dates
with respect to: (1) the standard of knowledge applicable to a withholding
certificate or documentary evidence to document a payee that is an entity under
Treasury Regulation Section 1.1441-7(b); and (2) the rules under 1.6049-5(c)
providing the circumstances under which a withholding agent or payor may rely
on documentary evidence provided by a payee instead of a withholding certificate
to document the foreign status of the payee for purpose of IRC Chapters 3 and 61.
December 31: U.S. Withholding agents, participating FFIs and registered deemedcompliant FFIs must document pre-existing entity accounts identified as prima
facie FFIs. If entered an agreement after July 1, 2014, the deadline is six months
from the effective date of the FFI agreement.
2015:
January 1: Withhold on FDAP payments to undocumented NPFFIs (prima facie
FFIs), provided that the PFFIs FFI agreement is approved by the IRS and effective
on July 1, 2014.
204

IRS Notice 2013-43, p. 7. The FFI Agreement of a PFFI that registers and receives a GIIN
from the IRS on or before June 30, 2014, will have an effective date of June 30, 2014, effectively
resulting in a six-month postponement of the deadlines for completing due diligence on preexisting
obligations.
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March 15: 1042-S reporting for USWAs, WAs, and PFFIs.
March 31: WAs and USWAs begin reporting of U.S. substantial owners of passive
NFFEs.
March 31: U.S. Account Reporting (Form 8966) for FFIs with respect to the 2014
calendar year (previously 2013 and 2014 calendar years).205
June 30: Identification procedures must document pre-existing high value
individual accounts. If FFI agreement signed after July 1, 2014 the deadline is one
year from the effective date of the agreement. (July 1, 2013 FFI agreements)
accounts.
December 31: Complete due diligence for all remaining accounts.206
2016:
January 1: Begin withholding. PFFIs begin withholding on all recalcitrant
individual accounts and undocumented entity accounts that were preexisting
accounts. USWAs and WAs begin withholding on all undocumented entity
accounts that were preexisting accounts.
March 15: PFFIs—Reporting begins on Form 1042-S for non-U.S. source
payments made to NPFFIs for calendar year 2015.
March 31: PFFIs—Certain income information must be included in annual U.S.
account reporting on Form 8966. Gross proceeds are still not reported.
June 30: U.S. Withholding Agents, PFFIs, RDCFFIs, must complete remediation
and document pre-existing entity accounts not otherwise identified as a Prima
Facie FFI.
June 30: PFFIs must document pre-existing non-high value accounts.
August 31: Due date for Responsible Officer due diligence certification, unless it
has been previously submitted.
December 31: Final day of transitional rule treating U.S. source FDAP payment
paid by non-intermediaries on offshore obligations as excluded from definition of
“withholdable payment”.
2017:
January 1: Limited FFI exemption expires wherein local regulations prohibit
FATCA compliance. Must become participating FFI to avoid other participating
205

IRS Notice 2013-43 modified the timeline to require reporting on March 31, 2015, only with
respect to the 2014 calendar year for U.S. accounts identified by December 31, 2014.
206

Pre-existing obligations: WAs, other than participating FFIs, will be required to document all
remaining accounts by December 31, 2015. Undocumented entity accounts and payees will be
treated as NPFFIs after that date. In addition, FFIs will be required to document all remaining
accounts by December 31, 2015, or 6 months after the effective date of the FFI Agreement,
whichever is later. Undocumented entity accounts and payees will be treated as NPFFIs, and
undocumented individual account holders will be treated as recalcitrant after that date.
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FFIs within an expanded affiliated group from losing their status.207
March 15: FATCA reporting adds gross proceeds filed on Form 8961 for
participating FFIs.
March 15: Source payment reporting begins on form 1042-S for non-participating
FFIs.
2018:
March 31: Gross proceeds included. PFFIs, WAs and USWAs include gross
proceeds subject to withholding on Forms 1042 and 1042-S.
June 30: Deadline for Responsible Officer to file certification for First Certification Period
2019:
January 1: Withholding on gross proceeds begins for USWAs, WAs, and PFFIs.208
January 1: Withholding on foreign passthru payments.209
§ 1.17
[1]

DEADLINES BY TOPIC
Introduction

The proposed regulations, issued on February 8, 2012, taking into account the
numerous comments received, sought to implement the reporting and withholding
regime efficiently and effectively by establishing adequate lead times to allow
system development and by minimizing the overall compliance burdens and to
provide extensive guidance on all major aspects of the implementation. The final
regulations incorporate and revise the guidance described in the FATCA Notices,
as well as other topics not yet addressed. A revised timeline and other guidance
regarding the Implementation of FATCA was issued by the IRS in Notice
2013-43, yet several dates were postponed by Notice 2015-66 issued September
18, 2015. These Notices are together quite detailed and complex.
[2]

FFI Agreements

The Treasury Department and the IRS published a draft model FFI agreement
in early 2012, and published a final model FFI agreement, incorporating
comments received in the fall of 2012. On October 29, 2013 Treasury released
Notice 2013-69: FFI agreement for Participating FFI and Reporting Model 2
207

See postponed deadlines of Notice 2015-66 (September 18, 2105). Available at https://www.
irs.gov/pub/irs-drop/n-15-66.pdf (accessed October 31, 2015).
208
See postponed deadlines of Notice 2015-66 (September 18, 2105). Available at https://www.
irs.gov/pub/irs-drop/n-15-66.pdf (accessed October 31, 2015).
209

Final regulations “reserved” on definition of “foreign passthru payments” in Reg § 1.14715(h)(2). Reg § 1.471-4(b)(4) provides that a FFI is not required to withhold on foreign passthru
payments until January 1, 2017, or six months after the date of publication in the Federal Register
of final regulations defining the term foreign passthru payments, whichever is later. Also see
postponed deadlines of Notice 2015-66 (September 18, 2105). Available at https://www.irs.gov/
pub/irs-drop/n-15-66.pdf (accessed October 31, 2015).
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FFI.210 FFIs, from August 19, 2013, have started registering on the FATCA
Registration Portal and have until May 5, 2014 to be included on the IRS’
published FFI List to be issued in its first instance on June 2, 2014 and monthly
thereafter. The FFI agreement has since been published and an indepth analysis is
provided in Chapter 7 infra.
[3]

Information Reporting Obligations

Pursuant to Notice 2011-53, only identifying information (name, address, TIN,
and account number) and account balance or value of U.S. accounts was required
to be reported by September 30, 2014 (with respect to 2013). Announcement
2012-42 postponed it until March 31, 2015 with respect to calendar years 2013
and 2014. Notice 2013-43 postponed it again until March 31, 2015 and only with
reporting for calendar year 2014 onward. Notice 2015-66 allows the postponement of the date for competent authority reporting in IGA countries. Moreover,
and due to the implementation difficulties faced, reporting on income will be
phased in beginning in 2016 (with respect to the 2015 calendar year), and
reporting on gross proceeds will begin in 2017 (with respect to the 2016 calendar
year).
[4]

Withholding

U.S. sourced FDAP payments (of interest, dividends, etc.) to non-participating
FFIs become subjected to 30 percent withholding from June 30, 2014. USWAs
and WAs will then begin withholding on all undocumented entity accounts that
were preexisting accounts on January 1, 2016, and U.S. sourced gross proceeds
(e.g. repayment of principal) to non-participating FFIs will become subject to 30
percent withholding from January 1, 2018.
[5]

Passthru Payments

The final regulations, as to be amended by Notice 2015-66 (published
September 18, 2015) provide that withholding will not be required with respect to
foreign passthru payments before the later of January 1, 2018 or six months after
the date of publication in the Federal Register of final regulations defining the
term “foreign passthru payments”. Instead, as from January 1, 2015, it is required
of participating FFIs to report annually to the IRS the aggregate amount of certain
payments made to each nonparticipating FFI.
[6]

“Grandfathering” Date

Section 501(d)(2) of the HIRE Act provided that no amount should be required
to be deducted or withheld from any payment under any obligation outstanding on
March 18, 2012, or from the gross proceeds from any disposition of such an
obligation. With the final regulations and Notice 2013-43, the term “grandfathered
obligation” means any obligation outstanding on July 1, 2014. However, final
210

2013).

IRS Notice 2013-69. http://www.irs.gov/pub/irs-drop/n-13-69.pdf (accessed November 15,
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Treasury Regulations Section 1471-2(b)(2), according to what Announcement
2012-42 stated, broaden the scope of grandfathered obligations to include:
(i)

Any obligation that produces or could produce a foreign
passthru payment and that cannot produce a withholdable
payment, provided that the obligation is outstanding as of the
date that is six months after the date on which final regulations
defining the term “foreign passthru payment” are filed with the
Federal Register;

(ii)

Any obligation that gives rise to a withholdable payment solely
because the obligation is treated as giving rise to a dividend
equivalent pursuant to Section 871(m) and the regulations
thereunder, provided that the obligation is executed on or before
the date that is six months after the date on which obligations of
its type are first treated as giving rise to dividend equivalents;
and
(iii) Any agreement requiring a secured party to make a payment
with respect to, or to repay, collateral posted to secure a
grandfathered obligation. If collateral (or a pool of collateral)
secures both grandfathered obligations and obligations that are
not grandfathered, the collateral posted to secure the grandfathered obligations must be determined by allocating (pro rata
by value) the collateral (or each item comprising the pool of
collateral) to all outstanding obligations secured by the collateral (or pool of collateral).
[7] Transitional Rules for Members of Expanded Affiliated Groups
FATCA provides that the withholding, reporting, and other requirements
imposed on an FFI shall apply with respect to all FFIs that are members of the
same “expanded affiliated group.” The regulations provide a two-year transitional
period (until January 1, 2016) for the full implementation of these requirements
in situations where an FFI affiliate is located in a jurisdiction that prohibits
reporting or withholding under FATCA. However, the requirements will continue
after that transitional period.
§ 1.18
[1]

PROBLEM AREA HIGHLIGHTS
Doubt Arises to Implementation

In 2010, both the Patient Protection and Affordable Care Act (a/k/a ACA or
Obamacare) and the Foreign Account Compliance Tax Act were passed. Both are
highly complex pieces of legislation involving the coordination through computer
systems of a vast array of people and services, domestically and internationally,
and on multiple levels.
As both the ACA and FATCA have rolled out, indisputable significant problems
have arisen and are widely recognized. Because the implementation problems of
both are vast and significantly similar, the experience learned and conclusions that
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can be reasonably drawn from either of them are instructional in analyzing
remedial actions that may need to be taken in the future by all relevant parties.
Even after five years, FATCA is still a work in progress. Although the IRS has
established computer information protocols, there is no assurance of its reliability
or security. As reported by the National Taxpayer Advocates office numerous
times the IRS is overburdened, undermanned and underfunded. While FATCA is
irrelevant in terms of actually raising tax revenue, its costs on the taxpayers and
the economy are quite staggering and increasing. FATCA is unquestionably a
massive government invasion of the financial marketplace, passed without valid
public scrutiny. It seriously disrupts and distorts the global economy just at a time
when there is little holding together. As to the ACA, on April 17, 2013 Senator
Max Baucus (D-Montana), Chairman of the Senate Finance Committee called for
the Secretary of Health and Human Services (HHS), Kathleen Sebelius, to testify
on implementation and other issues. Secretary Sebelius had requested another
$554 million for public relations to implement the ACA.
Senator Baucus asked Secretary Sebelius how HHS was possibly able to
educate patients and providers about a new law that was “deeply confusing.” He
observed that he was “very concerned by lack of information and that accountants
are ‘throwing their hands’ up over the law.” Further, he stated, “I see a huge train
wreck coming.”211
Senate Majority Leader, Senator Harry Reid, has said, “Max said, ‘unless we
implement this properly it is going to be a train wreck,’ and I agree with him.”212
A November 11, 2013 editorial in the Chicago Tribune, the President’s
hometown newspaper, points out, “The architects of Obamacare brushed aside
sharp warnings from tech wizards that the computer system wasn’t tested and
ready. They piled hundreds of pages of last minute regulations on insurers.”
Further, as to the President, “He is losing the confidence and leaders in his own
party.” The editorial’s concluding observation pretty well sums up the problem
with the ACA. “It was a mistake to attempt such a massive government intrusion
on a marketplace and a mistake to do so without anything close to a public
consensus.”213
At the time of this edition’s submission in early November, the Republican
Party will take control from January 20, 2017 of the executive branch and
maintain control of both legislative chambers. No Treasury policy initiatives
regarding FATCA and the OECD’s CRS have been announced by the PresidentElect’s transition team.
[2] Program Governance
FATCA has caused the reordering of budget, personnel, and management across
211

Washington Times, Sen. Max Baucus: Health Law heading for “train wreck.” Tom Howell
Jr., Wednesday, April 17, 2013. Senator Baucus was the deciding vote in passing the ACA in 2010.
212

Washington Times, Reid Agrees with Baucus, David Sherfinski, May 2, 2013.

213

Chicago Tribune, Editorial: Truth Consequences and Obamacare, November 11, 2013.
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local and international individuals and enterprises. Resources required for FATCA
compliance vary from nation to nation but all are seeing skyrocketing direct and
indirect costs. Additional non-incoming producing personnel are needed to create,
organize and report the data.214 Financial institutions are shouldering an ever
increasing burden to create and operate compliance systems to determine and
report on U.S. account holders.215 These necessary changes require time and
energy that takes away from profitable activities. The Japanese Bankers Association for example, has raised the question of whether any success will be
outweighed by the significant administrative, technical and financial burdens on
FFIs in creating and collecting the information to detect American account
holders.216 Chapters 2 and 4 analyze program governance for information
technology integration and at the institutional level, respectively.
[3]

Legal Entity Analysis

The determination of the status of an entity for FATCA purposes is proving to
be difficult. FATCA contains some 129 new terms which require detailed
regulations in order to explain what each term means.
There are an inordinate number of areas which create problematic conflicts
involving other areas of law. For example, Notice 2010-60 provided guidance
regarding the definition of a FFI under IRC Section 1471(d)(4). The Notice stated
that because an entity falls under the banking laws of its country it does not mean
that it falls under the regulations. The determination of whether an entity falls
under the requirements of FATCA is difficult.
Institutions can be accused of being non-compliant when they do not have a
connection with U.S. source income. Because of the possible risk of conflicts of
law, certain institutions will not be able to report U.S. account holders because of
local (non-U.S.) laws. These financial institutions will require time to revise their
agreements with the existing customers or end their relationship with the
customers. IGAs also modify the content and scope of the definition of FFI.
Chapter 7 addresses the complex characterization issues associated with FFIs
and Chapter 15 contains analysis of the modified definitions of the model IGAs.
[4]

Problems of Existing Account Information

Financial institutions have anti-money laundering/compliance systems already
in place. These systems must be reprogrammed to satisfy FATCA requirements.
Existing know-your-customer information can be used but will need to be
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expanded and improved.217 A debate is occurring as to the extent that current,
available KYC information can be leveraged but a review of the issue reveals
weaknesses in the current system for FATCA purposes.218 This challenge for KYC
information systems is addressed in Chapters 2 and 3.
A foreign financial institution can enter into an agreement with the IRS and
establish KYC procedures so as to participate in the QI program.219 Uncovered in
the Congressional Investigation of UBS, FFIs have since developed skills in the
manipulation of their QI reporting obligation to avoid reporting U.S. client
accounts to the IRS, which may have led to incomplete account information
necessary for customer identification. More challenging for KYC systems,
however, is that U.S. owners can shield their identities through foreign trusts,
corporations, and other legal entities.220 Chapter 3 addresses account information
remediation whereas Chapter 6 addresses determining U.S. ownership under
FATCA.
[5]

Centralized Customer Data Issue

Few organizations have a single depository for information to make the
determinations of the residence of all account holders. Most FFIs had no prior
need for a centralized customer database containing the extensive backyard details
necessary to determine which account holders are U.S. reportable persons.221 This
situation is problematic for FFIs with affiliated groups, since the institutions will
be dependent on affiliated financial institutions for the compilation of information.
The foreign financial institutions could be held liable for the accuracy of the
information provided by their affiliated foreign financial institutions.222
Jim Muir, in an article in Global Banking and Finance Review, made the
following observations and recommendations which have in fact proven to be
217
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quite accurate as the years under FATCA have gone on:
Client contact and communications will be crucial in the success of many of
the FATCA programmes. It is imperative that FATCA programmes be
designed to meet the evolving and changing nature of the regulatory
landscape. Our advice to firms is to invest in technology to last for many years
and not just to meet the “tick box” requirements of the immediate future.
Some really tricky questions need [to be] answered operationally and from a
compliance perspective including: How many times will we need to ask a
client to respond before classifying them as recalcitrant? Will the frequency
and duration of the attempt pass the “Treating Customers Fairly” test? Can we
combine accounts and send one communication for them all or do we need to
ask the same client the same question for each account? (Operational
limitations due to a lack of a single customer view may leave us no choice.)
Do we write to all addresses held on system or just the designated primary?
Can we write to a joint account holder or disclose that the co-holder is a
possible U.S. taxpayer? Do we start a widespread communications program
ahead of the start of data gathering? What if clients provide the information
now, before we are ready to capture it? Will this create a backlog? Where will
we store physical (original?) documents, how do we retrieve and return when
we have processed them? How do we phase the communications to the clients
without being inundated with telephone enquiries? What length of time is
reasonable to allow the client to present evidence? How do we start
information gathering from new clients and cross refer it to existing clients?
When do we start staff training to deal with queries? Do we have central teams
capturing data or a distributed model? Access and ownership of relationships
are related issues? For many of the larger institutions these questions are very
complex indeed. The lack of existence of robust master customer data
management systems may mean that data has to be transferred between
several systems and physical locations to avoid the customer being contacted
several times.
There will be a real risk of increased complaints and a concern about
reputational damage and customer attrition. Many institutions will be aware
that their customers have accounts with other institutions and they will not
want to be compared unfavorably in terms of processes with other providers.
I worry that many of the tactical and pragmatic first steps that can be taken are
being delayed. Recently, some of the FATCA programs are being swallowed
up into a larger “Financial Crime” agenda and forming a part of these larger
programs. That is all very well. Unfortunately too many programs become too
big (and too expensive) to deliver. If FATCA becomes relegated to a “work
stream” in an enormous consultant-fest then, inevitably, focus will be lost. Of
course, our institutions should look for synergies. Of course, FATCA,
know-your-customer, and single customer view are all closely related but the
more moving parts to this program, the greater risk of failure.
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And the world doesn’t stand still! What about the huge amount of “corporate
activity” going on. LBG’s branch disposal (“Verde”) and RBS’ “Rainbow”
[are] tricky enough without the extra complexity of cut-over for FATCA (for
example: at which point does the customer become the property of the
receiver?). Even the consolidation of smaller mutuals will present challenges.
The technology and the operational bandwidth will need to be flexible and
scalable. The advice for UK firms is therefore simple: don’t wait until these
rules become effective to begin assessing your needs and associated costs for
compliance. Instead, begin the evaluation and analysis of various case
scenarios and records right now in order to identify which clients are at likely
to be covered by FATCA, as well as the resulting tax implications. One thing
is for sure: ignoring FATCA won’t make it go away. In fact, the clock is
already ticking.223
Chapter 4 addresses the institutional practical considerations for developing a
FATCA compliance program, while Chapter 2 addresses the project management
aspects of institutional information technology and software systems.
[6]

The FATCA Clash with EU Directive Data Protection Rules: New
EU Directive

National and EU data protection laws will conflict with the requirements of the
FATCA legislation. In order to avoid this situation a FFI needs an agreement with
the U.S. account holder permitting the financial institution to share the information. Section 1471 requires that if a foreign law prevents disclosure by a FFI, then
the FFI must get a waiver from the U.S. account holder, and if such a waiver is
not obtained within a reasonable time, then the FFI must close the account.224 The
Directive 95/46/EC prevents the FFIs from providing the financial/personal data
of their account holders to foreign governments without the written permission of
the account holders.225
On October 21, 2013 the European Parliament approved its Compromise Text
of the Proposed EU General Data Protection Regulation following four months of
negotiations. Now it is up to the member states to agree on a position on the
proposed regulation and start negotiations to finalize an agreement. To the date,
the text is blocked in the Council.226
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A serious problem arises when the FFI is not able to secure the permission of
the account holder.227 Remarkably, the IRS has taken the attitude that other
nations must change their privacy laws to conform to the legal obligations of the
FATCA legislation. In 2010, Doug Shulman, the U.S. Internal Revenue Service
Commissioner, stated in a speech given to the Institute on Current Issues in
International Taxation in Washington D.C., “Ideally, all countries with developed
tax systems would come together to design a unified system for information
reporting on their residents investing abroad. Until then, we will press on with our
efforts to implement FATCA as required by law.”228
Tax havens, from large developed countries (like the United States) to small
developed dependencies, have used their privacy laws to attract foreign investment for years. Yet the Organization for Economic Co-operation and Development (OECD) has pushed to eliminate privacy of financial information. The
OECD is establishing itself as the head of a new world order governing and
controlling the world’s financial industry. Intergovernmental agreements do not in
fact satisfactorily resolve the conflicts of law between jurisdictions and certainly
not with the financial account holders and FATCA will be alleviated for FFIs
located in those countries that participate.
Chapter 15 and specific country chapters analyze the legal issues associated
with privacy laws and customer data. Chapter 18 addresses the OECD’s TRACE
project for a unified tax information reporting system.
[7]

“Accidental American” Problem

[a] Defining Accidental American Status
Not every American citizen has familial, business, or personal ties to the
U.S.229 Certain persons are granted citizenship due to statutory constructs such as
being born to a U.S. citizen. Others may have been born in the U.S., thereby
attaining U.S. citizenship, but may since have moved to another location. These
American citizens are subject to FATCA despite their lack of current ties to the
U.S. Record numbers of them, in 2015 have expatriated.
In addition, persons who have previously held Lawful Permanent Resident
(LPR) status but have returned to their country of origin also are subject to
FATCA. This category of persons for whom institutions must follow FATCA
reporting but who have no real connections justifying the need for this have been
called the “Accidental Americans” by various industry respondents such as the
California State Bar.
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How FFIs Might React to the Accidental American

FFIs face two requirements. First, they must identify and monitor constantly for
actual or putative American account holders, and, as a part of that requirement,
must have all account holders provide W-9s to the FFI. Second, they must engage
in new and significant “information reporting, tax withholding and payment, and
filing of U.S. information returns.”230
The Accidental American is subject to U.S. income tax on his or her worldwide
income, and to information reporting requirements the same as a U.S. citizen or
LPR residing in the U.S. FATCA will add another layer of complexity to treatment
of the Accidental American, who in some foreign countries already experiences
difficulty maintaining or opening bank accounts in their country of residence.231
FFIs are likely to find dealing with the Accidental American frustrating due to
the extra layers of complexity. It will be important for FFIs to fully understand
their obligations relating to the Accidental American. Some FFIs may even refuse
to open new accounts for such persons because the FFI prefers not to deal with the
compliance burden imposed by FATCA. A significant number of local FFIs may
find it easier to comply with FATCA simply by terminating all U.S. Accounts,
including Accidental American accounts, in order to avoid dealing with the most
significant and risky compliance and conflict of laws problems.232
Published in September 2015, a 2014 Democrats Abroad FATCA survey
yielded 6,552 responses from Americans living across six continents and hailing
from all 50 U.S. states and the District of Columbia.233 It found that one in six
respondents had financial accounts in FFIs closed due to FATCA. Two-thirds of
the accounts reported closed were ordinary checking, savings, and retirement
accounts, accounts essential for managing everyday personal and household
affairs. Over two-thirds (68 percent) of the checking accounts closed had a
balance of less than $10,000 when the account was closed, as did 40.4 percent of
the savings accounts. Over half (58.9 percent) of the investment and brokerage
accounts had a value of less than $50,000, as did over two-thirds (69.3 percent)
of the dedicated retirement accounts.
Of those in the study who attempted to open a savings or retirement savings
account, nearly one-quarter (22.5 percent) were unable to do so, nearly twice as
many as those who attempted to open a checking account (10 percent). 22.4
percent of attempts to open investment accounts were unsuccessful. Nearly 13
230
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percent (12.7 percent) of all attempts to open an account (of any kind) failed.
2.4 percent of respondents with a partner reported changes in their relationship
(divorce or separation), while 21 percent reported that they either no longer have
joint accounts or are thinking of moving to separate accounts. Many more noted
that the reporting requirements caused stress and conflict between them and a
non-American spouse.
The Democrats Abroad survey also stated that its data suggests about one-fifth
(19.6 percent) of overseas Americans are self-employed, while the others work in
business. The FATCA reporting requirements on accounts on which Americans
hold signatory authority has negatively and profoundly affected their ability to
own their own businesses and to advance in their profession. 5.6 percent state that
they were denied a position because of FATCA.
[c]

Canada Expresses Concern over Dual-Citizenship
American/Canadians

The Canadian government had expressed its opposition to terms of FATCA that
affect dual-citizenship Canadian-Americans who reside in Canada. In a letter from
the Canadian Minister of Finance, the Canadian government expressed concern
about FATCA’s “far-reaching extraterritorial implications, as it would turn
Canadian banks into extensions of the IRS and would raise significant privacy
concerns for Canadian citizens.”234 The Canadian Government has taken the
following position: “The CRA does not and will not collect the tax liability of a
Canadian citizen if the individual was a Canadian citizen at the time the liability
arose (whether or not the individual was also a U.S. citizen at that time).”235
Canada has subsequently entered into an Intergovernmental Agreement with the
U.S. Treasury. It requires its financial institutions to provide to Canadian Revenue
the necessary information which will then be passed onto the IRS.
§ 1.19

COMPLIANCE COSTS

The implementation of FATCA regulations requires updated information
reporting and withholding at the foreign and domestic financial institutions. A
central problem centers on compiling and analyzing large amounts of customer
data and creating new systems to resolve passthru payment issues. FATCA is
proving to be enormously expensive for financial institutions to implement and
administer.
The website for Societé Générale Securities Services has a page entitled
“FATCA FAQ.” It notes that FATCA will require “huge implementation and
processing costs and effort.” An estimated cost of US$20–50 per account is not
unrealistic. What is not discussed is the cost of liability insurance since FATCA
234
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requires that, among other matters, Compliance Officers will be personally liable.
Government appears to have sovereign immunity. Considering that there is no
governmental FATCA computer system that is reliably certified cyber secure,
there is the potential for loss of private financial information by persons inside or
outside of the financial institution or in government. It is reasonable to expect that
breaches of cyber security will bring litigation against the offending financial
concerns that could include class action, derivative lawsuits, and even other
regulatory enforcement actions where officers and directors may have personal
civil and potentially criminal liability exposures. Special FATCA insurance
programs are being created but the cost of FATCA liability insurance in
problematical as there is no historical date as to the frequency and severity of
risks.
KPMG and Deloitte have estimated that FFIs will encounter high costs for
compliance with FATCA. Their studies indicate that over 250,000 FFIs will be
affected by FATCA. The affected institutions will include investment firms,
brokers, and banks among other financial institutions. The costs of FATCA range
from hundreds of millions of dollars to billions.236 Other studies suggest that the
estimated implementation costs of FATCA can amount to upwards of $235 million
per institution.237 A representative of the Tax Department of BBVA, the second
largest bank in Spain, stated in a conference held in Valencia (Spain) in October
2013 that compliance costs could range from EUR 8 million for a local entity to
EUR 800 million for a global entity.238 The recent cost estimate of the U.K.
Revenue for U.K. financial institutions is a one-off cost, even considering the
IGA, of approximately £900 million–£1,600 million, with an ongoing cost of £50
million–£90 million a year.239 55 percent of financial institutions surveyed by
Thomson Reuters responded that they expected to exceed their original budget for
FATCA compliance and only 35 percent found that they expected to remain within
the original budget.240 Thomson Reuters found that more than a quarter of the
236
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surveyed financial institutions estimated their annual compliance cost for 2015 to
be between $100,000 and $1 million.
A 2015 FATCA survey by Paystream Advisors and Avalara concluded that a
substantial portion of U.S. paying entities still do not understand the impact of
FATCA upon their payments to foreign payees.241 Of the payors surveyed, 61
percent replied that they do not have foreign payees that are classified as FFIs. But
when responding to questions about the nature of the foreign payees’ businesses,
66 percent replied the payees accept deposits as banking and financial businesses,
13 percent trade, manage, or invest financial assets and hold financial assets on
behalf of others, 12 percent act as a holding company in connection with an
investment vehicle, and 10 percent qualify as foreign regulated insurance
companies. It may be inferred that the U.S. payees do not have an accurate
understanding of which foreign payees are characterized as FFIs by the regulations and by the IGAs. Moreover, the survey found that 71 percent of respondents
did not have an automated system for collecting, validating, and managing W-8
and W-9 forms.
A follow up Deloitte FATCA compliance survey of the Crown Dependencies
undertaken over September 2014 found that 78 percent of 41 surveyed fiduciaries
had completed the FATCA classification process.242 The Deloitte survey noted
that 80 percent of the fiduciaries are utilizing the non-registration exceptions of
the local guidance notes, including a “trustee documented trust” and the
“sponsoring entity” provision. Seventy-one percent of the respondents alerted
Deloitte that they would be passing the costs of FATCA compliance to clients
through charging for FATCA services.
As predicted, the cost of compliance for foreign institutions dwarfs the tax
revenue the United States is collecting. The IRS has claimed that over ten billion
dollars in additional tax revenues will be recovered from offshore accounts over
the next decade. Since the enactment of FATCA the IRS has received approximately $8.0 billion nearly entirely from FBAR penalties and not from tax
collection.
Understandably, foreign financial institutions are having difficulty complying
with FATCA. What can be viewed as a major understatement an article in the New
York Times stated, “. . . foreign banks and financial firms are increasingly finding
that complying with the law is a major headache.”243 Certain FFIs are taking an
3:15-cv-00250-TMR Doc 1 (July 14, 2015) at p 2 citing Thomson Reuters survey indicates FATCA
compliance to cost more than anticipated (Nov 6, 2014).
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alternative approach to compliance. To avoid the need to compile customer data
and comply with FATCA institutions are terminating accounts of U.S. persons.
and refusing to open new accounts.244 Financial institutions cite as their reason the
onerous regulations of the United States and contend that FATCA will make the
problems worse.
The FATCA intergovernmental agreements are an attempt by the U.S. Treasury
to provide a level of clarity for the financial services community that works with
U.S. clients, taxpayers, and assets or any transaction cleared in the U.S. The
breadth of FATCA and its increasing direct and indirect costs, technical burdens,
and complications as well as the lack of any reasonably assured level of
cyber-security, make clarity and certainty likely unreachable goals.
FinCEN previously estimated that U.S. institutions will spend approximately
$54 million annually on its proposed domestic due diligence rules to identify
beneficial owners of accounts.245 FinCEN estimates that approximately eight
million such accounts are opened annually by covered U.S. financial institutions,
thus approximately 368 such accounts per year, or 1.5 per day. FinCEN then
estimated a 20-minute per account average time for a covered financial institution
to receive the beneficial owner certification and to verify that information, at a
cost of $20 for each hour. Typical for government financial estimates, FinCEN
significantly underestimated the actual costs of being experienced by financial
institutions has been exponentially wrong.
Financial institutions, other businesses and individuals are paying huge fees for
their lawyers, accountants, consultants and service providers who see the
grotesque sums of money associated with FATCA “as a gold mine for compliance
professionals.”246 Contrary to the interests of their clients, FATCA specialists are
the government’s cheerleaders and supporters in expanding the compliance
regime. There is no doubt that the U.S. Treasury is pressing forward with FATCA
implementation, but the success of that effort, as with the ACA (Obamacare) is
certainly not free from doubt. Besides the question of how to comply, other
relevant questions may need to be considered first.
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[1]

§ 1.20[1]

Overview

It almost goes without saying that if the United States cannot obtain the
acceptance of FATCA by nearly every country of the world, then FATCA will go
onto the dust bin of history as another example of failed government program that
was put into effect by seriously errant policy that was doomed to fail from the
start. Although FATCA as passed was unilateral in application, that is the U.S.
imposed it on everyone else but not itself, the U.S. Treasury subsequently was
forced to develop a reciprocal model International Government Agreement (IGA)
of which the legality is doubtful. These reciprocal IGAs promise to bind the U.S.
to provide equivalent levels of reciprocal automatic exchange to foreign FATCA
partners.247
Some major players balked at entering into a FATCA IGA without having a
truly reciprocal agreement.248 Although Treasury has claimed it has authority to
enter into reciprocal IGAs, that is in dispute with some members of Congress.
Congressman Bill Posey, an influential member of the House Financial Services
Committee has sent a letter to Treasury Secretary Lew249 regarding change of
regulations to require U.S. banks to report on interest paid to nonresident aliens.
He notes the FATCA IGA with the U.K. which indicates an agreement for
reciprocity and the provision for authority for Treasury as published in the
President’s FY2014 Budget, page 202 (also contained in the President’s FY 2015
Budget, as explained above). As Rep. Posey states, “I further note that the IGAs
that are being entered into are not authorized, or even mentioned in FATCA.” He
goes on to state, “It is clear that FATCA must be either substantially amended or
repealed, and replaced with a cooperative scheme that penalizes actual tax evasion
without harming the innocent.” He introduced bipartisan legislation in the House
as H.R. 2299 to repeal FATCA. Some commentators also question the legal nature
of the IGAs: while in the U.S. an IGA is just an internal provision, in the rest of
the countries is an international treaty. There is no provision in the Vienna
Convention on the Law of the Treaties similar to FATCA-IGAs.250
Senator Rand Paul introduced legislation in the Senate as 5.887 to repeal
FATCA. Senators Rand Paul, Mike Lee, Jim Demint and Saxby Chambliss sent a
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to Article 27 of the Spain-U.S. DTA, but also contrary to the non-discrimination clause of Article
25 of the said DTA.
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five page letter dated July 25, 2012 to then Treasury Secretary Geithner regarding
FATCA with critical questions to be answered in 30 days. Former Secretary
Geithner did not reply and, to date, neither has the recently appointed Secretary
Lew.
Politically, there has been no real concerted effort by the Republicans in
Congress to overturn FATCA or the actions of the IRS in establishing IGAs.
However, given the result of the elections November 2016 it is possible that
FATCA will become an issue in the context of overall international tax reform.
[2]

FINCEN Due Diligence Rules

[a]

2014 Proposed Rulemaking

On July 30, 2014, the U.S. Department of the Treasury’s Financial Crimes
Enforcement Network (FinCEN) issued a Notice of Proposed Rulemaking
(NPRM) to amend existing Bank Secrecy Act (BSA) regulations to help prevent
the use of anonymous companies to engage in or launder the proceeds of illegal
activity in the U.S. financial sector.251 The proposed rule adds a new requirement
for customer due diligence obligations of banks and other financial institutions
(including brokers or dealers in securities, mutual funds, futures commission
merchants, and introducing brokers in commodities), that these entities know and
verify the identities of the natural persons (also known as beneficial owners) who
own, control, and profit from the companies they service.252
FINCEN specifically stated that the proposed rules are to fulfil the U.S.
requirement for FATCA reciprocity pursuant to the IGAs. The rulemaking clarifies
that customer due diligence includes four core elements:
•

identifying and verifying the identity of customers;

•

identifying and verifying the beneficial owners of legal entity
customers;

•

understanding the nature and purpose of customer relationships;
and

•

conducting ongoing monitoring to maintain and update customer
information and to identify and report suspicious transactions.

The proposed requirement to identify and verify the identity of beneficial
owners is addressed through the proposal of a new requirement for covered
financial institutions to collect beneficial ownership in a standardized format.
Those financial institutions will have to identify and verify any individual who
owns 25 percent of more of a legal entity, and an individual who controls the legal
entity.
251

Available at http://www.treasury.gov/press-center/press-releases/Pages/jl2595.aspx (accessed October 31, 2014).
252

Prop Rules, Fed Reg, Vol 79, No 149 (August 4, 2014). Available at http://www.fincen.
gov/statutes_regs/files/CDD-NPRM-Final.pdf (accessed October 31, 2014).
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The proposed definition of “beneficial owner” includes two independent
prongs: an ownership prong and a control prong. A covered financial institution
must identify each individual under the ownership prong, in addition to one
individual for the control prong (i.e., any individual with significant managerial
control). If no individual owns 25 percent or more of the equity interests, then the
financial institution may identify a beneficial owner under the control prong only.
If appropriate, the same individual(s) may be identified under both criteria.
The second element of CDD requires financial institutions to identify and verify
the beneficial owners of legal entity customers. FinCEN proposes a new
requirement that financial institutions identify the natural persons who are
beneficial owners of legal entity customers, subject to certain exemptions.
The proposed definition of “beneficial owner” requires that a natural person be
identified as a beneficial owner. A financial institution must satisfy this requirement by obtaining at the time a new account is opened a standard certification
form directly from the individual opening the new account on behalf of the legal
entity customer.
Financial institutions will be required to verify the identity of beneficial owners
consistent with their existing CIP practices. However, FinCEN has not proposed
to require that financial institutions verify that the natural persons identified on the
form are in fact the beneficial owners. In other words, the requirement focuses on
verifying the identity of the beneficial owners, but does not require the verification
of their status as beneficial owners.
The form requires the individual opening the account on behalf of the legal
entity customer to identify the beneficial owner(s) of the legal entity customer by
providing the beneficial owner’s:
•

name,

•

date of birth,

•

address, and

•

social security number (for U.S. persons).

For foreign persons, the form requires a passport number and country of
issuance, or other similar identification number, according to the same documentary and non-documentary methods the financial institution may use in connection
with its customer identification program within a reasonable time after the account
is opened.
[b]

2016 Final Rule

As a result of the geo-political fallout of the Panama Papers, FinCEN published
on May 11, 2016 its finalized long awaited 2014 proposed Customer Due
Diligence Requirements for Financial Institutions rule that U.S. financial institutions begin to collect information on the ultimate beneficial owners of accounts,
irrespective of the layers of entities (the “CDD rules”). The CDD rules require that
U.S. financial institutions, by May 11, 2018, look through any legal persons or
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relationships such as corporate entities and trusts, until the final individual owner
or owners are identified and their information collected to share with the U.S.
treasury. U.S. Treasury in turn will share these beneficial owners and their
information with foreign governments—automatically.
The CDD rules amend the existing Bank Secrecy Act (BSA) regulations to help
prevent the use of anonymous companies to launder the proceeds of illegal
activity in the U.S. financial sector. The Panama Papers points to the widespread
use of Delaware and Nevada companies in this regard, and many news
organizations have reported that the U.S. is the last bastion of secrecy because it
does not necessarily require banks or company service providers in the U.S. to
know the ultimate beneficial owner of state incorporated business associations.
The CDD rules strengthen the customer due diligence obligations of banks and
other financial institutions such as including brokers or dealers in securities,
mutual funds, futures merchants, and commodities brokers. The CDD rules add a
new requirement that these entities know and verify the identities of the real
people, that is the ultimate beneficial owners who own, control, and profit from
the companies they service. Like the Proposed Rulemaking of 2014, the CDD
rules include a new emphasis of the original four BSA core customer due
diligence elements:
1.

identifying and verifying the identity of customers;

2.

identifying and verifying the beneficial owners of legal entity
customers;

3.

understanding the nature and purpose of customer relationships;
and

4.

conducting ongoing monitoring to maintain and update customer
information and to identify and report suspicious transactions.

The CDD rules requirement to identify and verify the identity of beneficial
owners is addressed through a new requirement for covered financial institutions
to collect beneficial ownership in a standardized format (contained in the final
FinCEN notice). Pursuant to FATF standards and the CRS requirement, U.S.
financial institutions will have to identify and verify any individual who owns 25
percent of more of a legal entity, and an individual who controls the legal entity.
The primary impact here regards the second element that requires financial
institutions to identify and verify the beneficial owners of legal entity customers.
The CDD rules establish the requirement that financial institutions identify the
natural persons who are beneficial owners of legal entity customers, subject to
limited exemptions. The definition of “beneficial owner” requires that the person
identified as a beneficial owner be a natural person (as opposed to another legal
entity). A financial institution must satisfy this requirement by obtaining at the
time a new account is opened a standard certification form directly from the
individual opening the new account on behalf of the legal entity customer.
Financial institutions will be required to verify the identity of beneficial owners
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consistent with their existing CIP practices. However, FinCEN provided a
loophole under the CDD rules in that it does not require that financial institutions
verify that the natural persons identified on the form are in fact the actual ultimate
beneficial owners. Thus by example, as exposed in the Panama Papers, Panamanian corporate service providers’ potential use of a power of attorney to disguise
a client may still be leveraged for nefarious means. In other words, the
requirement focuses on verifying the identity of the beneficial owners, but does
not require the verification of their status as beneficial owners.
In order to identify the beneficial owner, a covered financial institution must
obtain a certification from the individual opening the account on behalf of the
legal entity customer (at the time of account opening). The form requires the
individual opening the account on behalf of the legal entity customer to identify
the beneficial owner(s) of the legal entity customer by providing the beneficial
owner’s:
•

name,

•

date of birth,

•

address and

•

social security number (for U.S. persons).

For foreign persons, financial institutions must verify the authenticity of the
certification with a—
•

a passport number and country of issuance, or

•

other similar identification number (name, date of birth, address,
and social security number (for U.S. persons), etc.), according to
the same documentary and non-documentary methods the financial institution may use in connection with its customer identification program (to the extent applicable to customers that are
individuals), within a reasonable time after the account is opened.

A financial institution must also include procedures for responding to circumstances in which it cannot form a reasonable belief that it knows the true identity
of the beneficial owner, as described under the CIP rules.
The final definition of “beneficial owner” continues to include the two
independent prongs of the 2014 proposal:
(a)

an ownership prong and

(b)

a control prong.

A covered financial institution must identify each individual under the ownership
prong (i.e., each individual who owns 25 percent or more of the equity interests),
in addition to one individual for the control prong (i.e., any individual with
significant managerial control). If no individual owns 25 percent or more of the
equity interests, then the financial institution may identify a beneficial owner
under the control prong only. If appropriate, the same individual(s) may be
identified under both criteria.
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It bears mentioning in conclusion that the European Union is working to
establish an international protocol that will allow foreign government and even
public access to such beneficial ownership information of all entities, probably
starting in 2017. Some EU countries like the UK and France have already
published beneficial ownership lists for public access.
[c]

Example of Due Diligence Risk Weighting of Accounts

Generally speaking, institutions risk-weight accounts for customer identification programs (CIP) and for know your clients (KYC) programs. Institutions
develop risk weighting matrices benchmarked to regulator risk matrices and
alternative sources such as an intergovernmental organization (IGO) like the
FATF, or such as acquire matrices by license from an AML solutions provider
written into a data management system, or for small institutions the risk matrix
may be drawn from the local banker association.
For example of an account’s risk evaluation, an institution is approached by Mr.
Smith to open an account with an initial deposit of $100,000 for Corporation X
located in a foreign country. The institution is interested to expand its business
footprint and receive a sizeable deposit, that is, its protocols have not “de-risked”
Mr. Smith’s type of account. The institution’s CIP will contain different silos of
risk for attributes of this scenario.
Attribute A: customer relationship. If Mr. Smith is not a long term customer of
the institution, then the protocol may shift to an enhanced due diligence protocol
for new customers. Attribute B: foreign company. The institution may have a
protocol for in-state corporate accounts, another for out-of-state corporate
accounts, and yet others for foreign corporations depending on country of location
(e.g. UK, BVI, or Ghana) and underlying corporate business. Attribute C: size of
deposit. Each attribute will have a rubric to help the compliance officer determine
at what level to set the due diligence protocols, ratcheting up the required
documentation and verification-diligence as the risk increases.
Moreover, the institution may have unique protocols that fit into certain risk
weighting. A long term customer, Mr. Smith, enters the institution to open this
account, but the account is out of the ordinary for this customer. Protocol may
require enhanced questioning based on fraud / scams typology alerts received
from regulators, police authorities or IGO sources whereby unsuspecting customers may be the target of criminal organizations (e.g. unknown relative inheritance
scams, agency for fake trading company).
Accounts, once open, move from the CIP protocols to the monitoring KYC
protocols. Such protocols depend on the size of the institution, and may be
handled via a data management system, or for a credit union, the local staff. The
protocol employed for the monitoring once again depends on the account risk
weighting applied.
[3]

Use of Tax Information by Black Hat and Grey Hat Governments

The IRS announced on October 2, 2015 that it has achieved the exchange of
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financial account information with certain foreign tax administrators. This was in
keeping with a key September 30, 2015 FATCA target date. To achieve this, the
IRS successfully and timely developed the information system infrastructure,
procedures, and data use and confidentiality safeguards to protect taxpayer data
while facilitating reciprocal automatic exchange of tax information with certain
foreign jurisdiction tax administrators as specified under the intergovernmental
agreements (IGAs) implementing FATCA.
On December 29, 2014, the Treasury update Rev. Proc. 2012-24, Implementation of Nonresident Alien Deposit Interest Regulations, with Rev. Proc.
2014-64.253 This revenue procedure lists the countries with which the United
States has in effect an income tax or other convention or bilateral agreement
relating to the exchange of information pursuant to which the United States agrees
to provide, as well as receive, information. This revenue procedure also lists, in
Section 4, the countries with which the Treasury Department has determined that
it is appropriate to have an automatic exchange relationship with respect to the
reporting of certain deposit interest paid to nonresident alien individuals on or
after January 1, 2013, including: Australia, Canada, Denmark, Finland, France,
Germany, Guernsey, Ireland, Isle of Man, Italy, Jersey, Malta, Mauritius, Mexico,
Netherlands, Norway, Spain, and the United Kingdom.
A majority of the more than 250 governments may be classified as “grey hat”
and “black hat” governments and tax administrations by measure of Transparency
International’s corruption index. Of 167 countries ranked by Transparency
International for breadth of corruption from 100 (very clean) to 0 (highly
corrupt/failed state), only 50 countries ranked above a score of 50, and only 12
scored above 80.254 A legitimate question is whether it is prudent for the U.S.
government to trust the governments of the 117 countries that scored a 50 or
below on Transparency International’s corruption index with taxpayer financial
information derived from U.S. bank accounts? Reciprocity may encourage
nefarious governments’ behavior by providing U.S. financial information to feed
corruption and suppression of political rivals.
Thomson Reuters Foundation published an interview of Pascal Saint Amans,
Director of the OECD’s Tax Policy Directorate.255
The ability of a developing country to safeguard confidentiality of the
financial information it receives from abroad was one challenge that SaintAmans highlighted.
“You have a request from the government on the main opponent in the
253

Available at https://www.irs.gov/irb/2014-53_IRB/ar11.html (accessed October 31, 2015).

254

Table of Results: Corruption Perceptions Index 2015, Transparency International. Available
at http://www.transparency.org/cpi2015#results-table (accessed August 1, 2016).
255

Luke Balleny, “Developing countries not ready to join tax evasion crackdown—OECD”,
Thomson Reuters Foundation (May 26, 2014). Available at http://news.trust.org//item/
20140526065643-2fhq7/ (accessed Aug 5, 2016).
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country. . . in that case, you know there are risks of leakage of the
information or misuse of the information,” Saint Amans said.
“Automatic exchange of information is radically different because the bank
collects the information and sends it automatically to other countries;
therefore the risks of misuse of the information are pretty high.
“That’s why you shouldn’t engage with automatic exchange of information
with a country unless that country has ‘Chinese Walls’ in all its procedures to
protect the confidentiality of the information,” Saint-Amans added.
The Economist in a 2013 article pointed to the challenge of managing the
potentially vast amount of information received from automatic information
requests.
“Another problem with automatic exchange is the huge quantities of data it
produces. Europe’s tax authorities have struggled to stay on top of the
information swapped under the directive. An official from a British dependency taking part in the EUSD reportedly complained that some countries
which receive encrypted DVDs with client information do not even get round
to asking for the decryption key.”256
A further concern is the risk of misuse of information by corrupt administrations, or rogue government employees, such as the sale of personal financial
data to would-be kidnappers.257 Global automatic exchange is “a developedworld solution for a global economy unsuited to it”, argues Geoff Cook of
Jersey Finance. Some developing countries lack the administration to deal
with it, says Gurbachan Singh, a tax lawyer in Singapore. In places like
Indonesia “you may have a tax officer but not a proper tax office.”
The Financial Transparency Coalition argues not to require small countries to
collect and share information because these do not have staff capacity, financial
resources or systems in place. However, these countries want to receive tax
information from the developed economies under the guise that additional tax
collections will allow the capacity building necessary to offer developed economy
protections and create required data collection systems. The Financial Transparency Coalition states in an article:258
While this requirement may sound sensible, the reciprocity clause is problematic for some developing countries that don’t have the technological
256

The way to make exchange of tax information work, Economist (Feb 16, 2013). Available
at http://www.economist.com/news/special-report/21571561-way-make-exchange-tax-informationwork-automatic-response (accessed August 3, 2016).
257

The way to make exchange of tax information work, Economist (Feb 16, 2013). Available
at http://www.economist.com/news/special-report/21571561-way-make-exchange-tax-informationwork-automatic-response (accessed August 3, 2016).
258

Automatic Exchange of Information, Financial Transparency Coalition. Available at
https://financialtransparency.org/issues/automatic-tax-information-exchange (accessed Aug. 1,
2016).
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capacity or the staff to compile the information. Often, an entire country may
have just one or two employees devoted to international tax issues. SubSaharan Africa, for example, would need to add roughly 650,000 tax
administrators to reach average global staffing levels.
William Byrnes has proposed that Congress and the U.S. Treasury leverage a
‘carrot-stick’ policy tool, the U.S. has the opportunity to incentivize these bad
actors to adopt best tax administration practices by offering reciprocal automatic
exchange of information via the FATCA Competent Authority Agreements
(CAA).259 The carrot for foreign governments is that the U.S. will provide the tax
information about their tax residents’ assets in the U.S. via the CAA, as FATCA
requires the IRS be provided about U.S. taxpayers by foreign financial institutions
either directly or via their governments. The stick will be established by the U.S.
Congress adopting a tax administration certification version of the former
Presidential annual narcotics certification with its corresponding penalties.
By example, by November 1 of each year the President must designate major
illicit drug producing and drug transit countries, formerly known as annual
narcotics certification. For the designated countries for the fiscal year the
President was then required to withhold 50 percent of U.S. assistance. By March
1 of each year the U.S. Department of State prepares by country an assessment of
the efforts to suppress the international drug trade and money laundering,
published to Congress as the “International Narcotics Control Strategy Report”
(INCSR).260 By March 1, countries that the President had not yet certified as
either fully cooperating in U.S. drug control efforts or that had not taken adequate
steps to achieve the 1988 United Nations Drug Convention objectives incurred a
ratcheting of U.S. penalties.261 The potential sanctions included: (1) suspension of
most foreign assistance and financing of military sales for the decertified country;
(2) U.S. representatives required to vote against loans for the country in the
multilateral development banks; and (3) certain trade sanctions, including
increased tariffs and denial of preferential trade benefits, could be applied at the
President’s discretion. The President held the authority, albeit subject to a
Congressional veto by majority vote, to annually waive the application of the
sanctions in the “national interest”. Otherwise, the imposed sanctions remained in
force until the country was subsequently certified.
Black and grey hat actors that do not provide the U.S. information are
259

William Byrnes, How May The US Leverage Its FATCA IGA Bilateral Process To
Incentivize Good Tax Administrations Among the World of Black Hat and Grey Hat Governments?
A Carrot & Stick Policy Proposal, Essay for the Emory International Law Review (forthcoming
2017).
260
Foreign Assistance Act of 1961, § 489, 22 U.S.C. § 2291. The annual reports are available
at http://www.state.gov/j/inl/rls/nrcrpt/index.htm (accessed August 1, 2016).
261

Drug Certification/Designation Procedures for Illicit Narcotics Producing and Transit
Countries, Congressional Research Services (Sept. 22, 2003) at 2. Available at http://fas.org/irp/
crs/RL32038.pdf (accessed August 5, 2016).
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effectively cut off from the U.S. financial markets by the imposition of the 30
percent Chapter 4 (FATCA) withholding on the gross proceeds of many types of
payments, such as for the sale of shares and bonds, and all types of passive
income.262 Pursuant to William Byrnes’ policy proposal, Chapter 4 withholding
should be extended to nefarious tax administrations that misuse tax information
provided by the U.S. and further reciprocity be denied until the situation is
certified as rectified. Moreover, his proposal is for Congress to enact legislation
establishing a legal requirement that Treasury annually access by country tax
administration and report to Congress by March 1.263 Instead of reinventing the
wheel for the methodology of the assessment or undertaking work recently
completed, the U.S. Treasury may borrow from the OECD’s peer review process
for tax information exchange and adding to the OECD assessment a new Part B
“Protection of Taxpayer Information”. Alternatively, the U.S. should encourage
the OECD to adopt a Part B evaluation of protection of taxpayer information,
albeit on an annual basis, and then Treasury could draw from these assessments.
§ 1.21

FATCA MAY OPEN FIs DOORS TO SECURITY AGENCIES

Internal Revenue code section 6103 allows the U.S. government agencies,
including intelligence agencies and even Congress, to effectively gain access to
information obtained through FATCA. Section 6103 permits disclosure of return
information to certain federal officers, employees, and law enforcement agencies
for purposes of combating terrorism. Thus, FATCA may become another avenue
for gathering information for the NSA.264
§ 1.22
[1]

LEVEL OF FFI REGISTRATIONS
Analysis of the GIIN Registration Lists

The June 2, 2014 GIIN list contained 77,353 registrations from 205 countries
and jurisdictions.265 Of the June registrations, 74 percent were from Model 1
IGAs that had been either signed or recognized as agreed in substance by the IRS.
Approximately 20 percent of these total registrations were from Cayman Islands
firms, and 37 percent of the total from the U.K. and its Crown dependencies and
overseas territories.
262

For an indepth analysis of FATCA, see Byrnes, William and Munro, Robert J., Lexisnexis®
Guide to FATCA Compliance: Chapter 1 (4th ed., 2016). Available at SSRN: http://ssrn.com/
abstract=2742383 (accessed August 1, 2016).
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Drug Certification/Designation Procedures for Illicit Narcotics Producing and Transit
Countries, Congressional Research Services (Sept. 22, 2003). Available at http://fas.org/irp/crs/
RL32038.pdf (accessed August 5, 2016).
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Reason.com, How IRS Can Share Your Bank Info with Security Agencies, July 26, 2013.
See also Menn, Joseph, U.S. Power to Shape Global Web Seen Undermined by NSA Spying,
Reuters (November 5, 2013).
265

See http://apps.irs.gov/app/fatcaFfiList/flu.jsf (accessed November 9, 2014). For a detailed
June analysis, see http://profwilliambyrnes.com/2014/06/25/5-new-igas-with-3-business-days-togo-until-30-fatca-withholding-on-remaining-167-countries-begins/ (accessed November 9, 2014).
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On July 1, 2014 the IRS published the second monthly GIIN list. This list
contained only an additional 10,000 registrations, bringing the total to 87,993.266
82,994 of this total, approximately 95 percent, were from the 98 countries that by
July had IRS recognized IGAs. Only five percent (4,318) of the registrations
derived from the remaining non-IGA countries upon which Chapter 4 withholding
went into effect on the day of the list’s publication.
After the first month of FATCA withholding, the August 2014 GIIN list saw a
decline in registrations, with only 7,246 additional entities bringing the total to
95,239.267 Yet, as of this third GIIN list, the IRS recognized 101 IGAs from which
89,718 institutions (94 percent) registered.268 4,801 (approximately five percent)
registered from the countries without an IGA. September’s GIIN list continued the
downward trend in FFI registration and did not reach a 100,000 registration mark
(99,861).269 Finally, the October 1, 2014 breached 100,000 registrations
(104,344), albeit with a continued poor registration response.
The November 2014 list saw a jump in registration, led by the United Kingdom,
achieving a total of 116,104 FFIs and branch registrations.270 43 percent of all
registered GIIN are from the U.K. and her Crown Dependencies and Overseas
Territories. The final GIIN list released before submission for publication,
December’s, grew by only 6,000 registrations, to 122,881, of which only 6,094
were from non-IGA countries. Such a stunted growth in FFI registration is
foreboding of the remaining, significant compliance challenges.
A year later, the November 1, 2015, GIIN list contains 177,147 registrations
from 226 countries and jurisdictions.271 Of these November 2015 registrations 84
percent were from Model 1 IGAs that had been either signed or recognized as
agreed in substance by the IRS. Approximately 19 percent (33,348) of these total
registrations of 177,147 were from Cayman Islands firms, and 45 percent of the
total from the U.K. and its Crown dependencies and overseas territories.
Origin
Model 1A IGA

Registrations (November
1, 2014)
66,619

Registrations (November
1, 2015)
107,048

266
See http://profwilliambyrnes.com/2014/07/01/july-1st-ffi-list-analysis/ (last accessed November 9, 2014).
267

See http://lawprofessors.typepad.com/intfinlaw/2014/08/august-fatca-giin-list-analysed-bybyrnes-and-perryman.html (accessed November 9, 2014).
268

See
http://www.treasury.gov/resource-center/tax-policy/treaties/pages/fatca-archive.aspx
(accessed November 9, 2014).
269

See http://lawprofessors.typepad.com/intfinlaw/2014/09/fatca-ffi-update-and-it-doesnt-lookpretty-september-did-not-break-100000.html (accessed November 9, 2014).
270
This is the last GIIN list available at the time of submission of November 10, 2014 of this
3rd edition for publication. See http://lawprofessors.typepad.com/intfinlaw/2014/11/novemberspublished-fatca-giin-list-analysis.html (accessed November 9, 2014).
271

See http://apps.irs.gov/app/fatcaFfiList/flu.jsf (accessed November 1, 2015).
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43,134
19,099
998
6,868
177,147

The difference from the number of LEI issued versus GIINs issued is
interesting because theoretically it should be relatively close to the sane number
of registrations. As of September 19, 2015, over 393,872 entities from 189
countries had obtained LEIs, twice as many than GIINs as of November 1, 2015
(see § 1.13 Legal Entity Identifiers). The IRS stated that “. . . the full FFI list is
expected to be less than 500,000 records.”272 Based on upon industry discussions
and a review of industry literature of financial institution compliance officers, the
Big 4, and upon revenue authority estimates, it is reasonable to state that
approximately 500,000 entities are impacted by Chapter 4 withholding and need
to register for a GIIN. Literature actually places the range of impacted entities at
a minimum half million to a maximum of 1,000,000. Many U.K. financial
industry compliance officers, agree with the HMRC’s estimate of 75,000 entities
requiring registration for a GIIN. Thus, it is reasonable to infer that as of this
publication date of November 1, 2015, approximately two-thirds of U.K. FFIs still
must register to obtain a GIIN. Based on the mere increase of FFI registrations of
approximately 60,000 to 177,147 since November 1, 2014 and upon industry
discussions, upon the IRS and U.K. revenue authority estimates, it is reasonable
to conclude that global FATCA registration compliance is at the time of
publication less than 30 percent.
But for the Cayman Islands (33,348), FATCA registration remains low in nearly
every country relative to the number of potential entities for registration. Only
5,047 Swiss entities, up from 4,586 last year, have registered, which when
contrasted to Cayman Islands and the U.K. seems measly. The BRIC countries
have picked up FFI registration steam over the past year. India and China are well
behind Brazil though with only 400 FFIs registering from China moving it from
609 to 1,082, and 600 additional FFI registrations from India moving it from 393
to 910. Brazil experienced the largest amount of registrations, jumping approximately 3,000 from 2,841 to 5,709, whereas less than 400 Russian entities
registered (from 961 to 1,306). NAFTA has not fared better than the BRIC block
given the closer relationship to the U.S. Canada’s November 1 GIIN list of 4,549
represents an additional 1,500 registrations since last year (3,043), whereas
Mexico’s 80 additional registrations since last year moved it from only 522
FATCA registered institutions to 605. Only 6,868 of these total 177,147
registrations are from the 131 non-IGA countries.
272

IRS FFI List FAQs, FFI List Q7. Available at http://www.irs.gov/Businesses/Corporations/
IRS-FFI-List-FAQs (accessed November 9, 2014).
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FATCA IGA
Scenarios
Model 1A IGA
Model 1B IGA
Model 2 IGA
No IGA
US
US Territory
Total

Nov 2015
GIINs
107,048
43,134
19,099
6,868
924
74
177,147

Oct 2015
GIINs
106,151
42,663
18,978
6,756
922
73
175,543

Sept 2015
GIINs
104,755
42,041
18,884
6,676
911
79
173,346

Jurisdictions
90
8
14
131
1
6
250

Breaking down the 177,147 current GIIN registrations by region:
•

EMEA 93,128 (53 percent)

•

AMER 60,425 (34 percent)

•

APAC 22,633 (13 percent)

•

“Other” 961 (1 percent)

It would appear that APAC, the Middle East and Africa are underrepresented in
terms of GIIN registrations. BRIC Countries represent 5 percent of the total and
NAFTA represents 3 percent of the total. The 34 OECD Members represent 47
percent of the overall total. The number of jurisdictions treated as having an IGA
place in accordance with U.S. Treasury rules remains at 112.
Only 6,868 of these 177,147 registrations are from the 131 countries that have
not had an IGA announced with the U.S. Recipients of withholdable payments in
these countries and jurisdictions have thus borne the 30 percent withholding of
Chapter 4 [see chapter 13 in this book]. Albeit for the many countries and
jurisdictions that do not have a double tax agreement with the U.S., and
considering the phase in applicability of Chapter 4 withholding upon grandfathered obligations and upon gross proceeds, the actual Chapter 4 withholding has
little impact at this moment. When Chapter 4 applies to all the portfolio interest
of currently grandfathered obligations and upon gross proceeds, neither upon
which Chapter 3 withholding applies, then presumably FFI GIIN registration and
FATCA compliance will sharply jump. Some analysts forecast a divestment from
the U.S. by these countries. But even if that case scenario comes to pass, the
impact of such divestment relative to the size of the U.S. foreign direct investment
(“FDI”) based upon U.S. liquidity, perceived stability, and investor protection,
will be de minimis.
Consequently, global FATCA registration compliance is, as of November 1,
2015, only approximately 20 percent. But for the Cayman Islands (33,348),
FATCA registration is low in every country relative to the number of potential
entities for registration. Only 5,047 Swiss entities have registered this year, up
from 4,586 (November 1, 2014), which when contrasted to Cayman Islands and
the U.K. seems measly.
A Deloitte survey, published August 12, 2014 in the Wall Street Journal, of 110
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CFOs of large North American companies for which knowledge of and compliance with FATCA should be at its highest found that only one-third of CFOs had
begun the basic step of FATCA compliance, which is the classification of internal
entities.273 Only eight percent of CFOs had actually completed the necessary
processes to comply with Chapter 4 withholding. Based on the lack of local
implementation regulations or guidance by most revenue authorities around the
world (e.g. Turkey, India, China), it is unlikely that a goal of 50 percent GIIN
registration, much less of FATCA compliance, can be achieved in 2015.
GIIN List (2014)
June
July
August
September
October
November
December
January 2015
February
March
April
May
June
July
August
September
October
November

Total Registrations
77,354
82,994
95,239
99,861
104,344
116,104
122,881
147,043
153,797
156,276
160,010
162,610
165,461
168,239
171,109
173,346
175,543
177,147

As of the November 1, 2016 GIIN list, 222,878 registrations from 228
jurisdictions are included.274 74 percent of the GIIN registrations emanated from
Model 1 IGAs that had been either signed or recognized as agreed in substance by
the IRS. Only 28,755 of these 216,510 registrations are from the 131 non-IGA
jurisdictions as recognized by IRS Publication 5118.
A year later as of the October 1, 2016 GIIN list, the global FATCA registration
compliance leader is the Cayman Islands with 39,728 financial institutions that
have applied for GIINs. FATCA registration is low in every other country relative
to the number of potential entities for registration. Only 5,459 Swiss entities have
273

FATCA Deadline Leaves Uncertainty in Its Wake: CFO Survey, CFO Journal, Wall Street
Journal, August 12, 2014. Available at http://www.deloitte.com/assets/Dcom-UnitedStates/Local%
20Assets/Documents/Tax/us_tax_FATCA_Deadline_Leaves_Uncertainty_in_Its_Wake_081414.pdf
(accessed November 9, 2014).
274
See http://apps.irs.gov/app/fatcaFfiList/flu.jsf (accessed November 9, 2014). For a detailed
June analysis, see http://profwilliambyrnes.com/2014/06/25/5-new-igas-with-3-business-days-togo-until-30-fatca-withholding-on-remaining-167-countries-begins/ (accessed November 9, 2014).

1-127

INTRODUCTION

§ 1.22[3]

registered which seems measly when contrasted to the Cayman Islands and the
UK. The BRIC countries have shrugged off FATCA thus far with only 10,439
GIIN Registrations, consisting of:
Brazil: 7,442
India: 1,506
China: 1,319
Russia: 1,581
NAFTA as of November 1, 2016:
Canada: 8,119
Mexico: 3,500
USA: 1,017
[2] United Kingdom
Within the OECD the United Kingdom has led the charge for FATCA
compliance with an initial June 2014 registration of (6,263). Half of the 12,000
additional registrations in the month of October 2014 derived from the U.K.
because its professional associations had established a self-imposed, suggested
deadline of October 25, 2014 on trusts and trustees to register for a GIIN.275 Thus,
the U.K. had increased its registration to 14,280. As of December 2014, the
number stood at 15,877. Since then, the U.K. registration has increased to 24,545.
The year over year 2015 to 2016 increases in UK FFI registrations has slowed
from 10,000 to 3,000 FFIs to reach a total of 27,671 as of November 1, 2016 from
24,545 as of November 2015.
Yet, overall U.K. compliance with FFI registration appears to remain less than
one-third of the potential FFIs. HMRC estimated that with IGA in effect, the
number of U.K. entities that may require registration is 75,000, down from
300,000. HMRC stated:276
As a baseline we estimate that implementation of FATCA as set out in the
original draft US regulations published in February 2012 could have affected
c300,000 UK entities and created a one-off cost to UK businesses in the
region of £2–3billion. . . . We continue to work with business to evaluate the
level of savings however HMRC initial estimates suggest that a significantly
lower number of c75,000 UK entities are now affected by this measure . . .
[3] NAFTA Registrations
The initial June 1 GIIN list contained 2,264 FFIs registered from Canada and
275

See Law Society and Institute of Chartered Accountants FATCA Guidance for UK Trust
Companies (May 2014), available at http://www.lawsociety.org.uk/support-services/advice/articles/
fatca-important-guidance-for-trustees/ (accessed November 9, 2014).
276

HMRC Tax Information and Impact Note of the The International Tax Compliance (United
States of America) Regulations 2013 (August 7, 2013) at p. 3–4. Available at https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/357543/itc-regs-2013.pdf (accessed November 9, 2014).
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Mexico at 418. By November 1, 2014 NAFTA had barely inched forward.
Canada’s November 1, 2014 GIIN list included an additional registrations of 143,
at least breaching the 3,000 mark (3,043, where it remained as of the December
list). Canada as of 2015stood at 4,549. Mexico’s 532 December 2014 registrations
had increased to 605 in 2015. For 2016, NAFTA has finally woken up to FATCA
and now faring better than the BRIC block, as it should given the closer
relationship to the U.S. Canada’s November 1 GIIN list of 7,809 in 2016
represents an additional 3,000 registrations since last year, whereas Mexico’s
almost 3,000 additional registrations since last year moved it to 3,409.
[4] BRIC Registrations
For the initial June list, Brazil led the BRIC countries with 2,258 FFI
registrations, followed by Russia (514), India (246) with China only having 211.
Based upon the most recent data, the BRIC countries have thus far shrugged off
FATCA. As of November 2015, India and China competed for FATCA lethargy,
India increasing to only 910 and China moving to 1,082. Brazil experienced the
largest amount of registrations, doubling to 5,709, whereas only 1,306 Russian
entities registered by November 2015.
Up to November 2016, the BRIC countries have picked up FFI registration
steam over the past year. India and China are well behind Brazil though with only
300 FFIs registering from China moving it to 1,319 and 600 additional FFI
registrations from India moving it to 1,506. Brazil experienced the largest amount
of registrations, jumping approximately 2,000 to 7,442 (2016), whereas Russian
entities registered an additional 250 to move it to 1,581.
[5] European Financial Centers Registrations
For the first GIIN list, Switzerland had 4,040 registered FFIs, Luxembourg had
3,560, Austria 2,978, Guernsey 2,395, Jersey 1,618, Isle of Man 312, Lichtenstein
239, and Gibraltar only 96. Gibraltar by November had the most substantial
increase to 1,841. Switzerland has now increased to 5.047, Luxembourg 8,758,
Austria remains unchanged at 3,025, Guernsey 5,172, Jersey 4,766, Isle of Man
1,056, and Lichtenstein 1,152.
[6] Major OECD Countries Registrations
The major OECD trade partners of the U.S. such as France which entered the
June GIIN list with only 2,290 registrations has doubled to 5,090 over the year of
registration through the November 1, 2015 list. Germany went from 2,254 to
4,329 this year, Ireland 1,756 to 4,361, Netherlands 2,053 to 3,579, and Australia
1,864 to 3.524.
[7] Caribbean and Atlantic Financial Centers Registrations
The June GIIN list included 1,837 BVI FFI registrations, now at 6,130.
Bahamas has increased from 610 to 1,123, Bermuda 1,242 to 2,451, and Panama
450 to 1,012. The Cayman Islands remain the global FATCA compliance
registration leader with 33,348 FFIs on the GIIN list, almost 10,000 more than its
parent jurisdiction the UK at 24,454.
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Expanded Affiliate Groups

The 4,617 ‘Expanded Affiliate Groups’ (“EAG”) of the November 2014 GIIN
list has increased to 5,996 a year later and represents a significant portion of the
GIIN registration list. The U.K. has 717 Lead FFIs as of November 2015, the
Cayman Islands 1,259, and the U.S. only 145. See infra § 7.03[2][c].
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