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Double taxation of Americans resident overseas under the Affordable Care Act
 

Dear Ladies and Gentlemen:

The Department of Treasury has expressed interest in receiving comments on the draft regulations for 
implementation of the Affordable Care Act.  American Citizens Abroad thanks you for this opportunity 
and requests that you adapt the final regulations to correct what appears to be a drafting oversight in 
the preparation of the Affordable Care Act that leads to double taxation of Americans resident abroad.

The 3.8% Net Investment Income Tax (NIIT) is written under Section 1411 of the Internal Revenue 
Code (IRC) which appears under a new Chapter 2a of the IRC.  This tax apparently cannot be reduced 
by application of foreign tax credits which apply to taxes raised under Sections 1 through 1400U.  If 
foreign tax credits are not applicable, Americans resident abroad whose income reaches the thresholds 
would be required to pay the 3.8% tax over and above all foreign taxes already paid on the income. 
The threshold for “married filing separately” of $125,000 will be reached by many Americans abroad 
married to foreigners.  It is all the more exceptional and contrary to normal tax practice in that these 
taxes finance the health care programs in the United States to which Americans abroad do not access as 
their health care is covered in the country of residence.  In the final drafting of Affordable Care Act, the 
specific situation of Americans resident abroad was recognized as the law states that Americans resident 
abroad are not subject to the penalty in the law for not having a U.S. health insurance plan.  American 
Citizens Abroad requests that when the Department of the Treasury finalizes the regulations, measures 
will allow Americans abroad to apply foreign tax credits against the 3.8% Additional Medicare Tax.



The 0.9% Additional Medicare Tax is also part of the revenue raising measures of the Affordable Care 
Act. As per the Questions and Answers under the IRS Health Care Tax Tips released on August 15, 2013, 
the 0.9% additional tax on an employee’s wages subject to Federal Insurance Contribution Act (FICA) 
taxes and on self-employment income applies to Americans resident abroad as well as U.S. residents. It 
is not clear in the regulations if this additional 0.9% contribution may be attenuated by the totalization 
agreements. However, even if the totalization agreements may apply to prevent double taxation, 
such agreements exist, to our knowledge, with only 24 countries.  This tax would therefore apply to 
many Americans resident abroad, particularly since the threshold for “married filing separately” is 
only $125,000, and a great many Americans resident abroad who are married to foreigners file under 
this category. The required contribution to U.S. FICA taxes by self-employed Americans abroad leads 
to double taxation for many, putting American entrepreneurs abroad at a significant competitive 
disadvantage.  The 0.9% Additional Medicare Tax increases by 5.9% the FICA tax burden on income over 
the threshold as it raises the total self-employed FICA taxes from 15.3% to 16.2%. Americans abroad 
are subject to similar if not higher FICA type taxes in the country of residence.  How can American 
entrepreneurs be competitive with more than 30% FICA type taxes?  American Citizens Abroad requests 
that American resident abroad be exempted from the 0.9% Additional Medicare Tax in the final Treasury 
regulations.  If this correction requires legislation, American Citizens Abroad requests the Department 
of the Treasury to encourage Congress to adopt legislation accordingly. Treasury should encourage 
Congress to eliminate altogether the imposition of US FICA taxes on self-employed Americans abroad. 

We would appreciate your granting a meeting with representatives of American Citizens Abroad to 
discuss these issues and will contact you shortly to schedule a time.

Thank you for your consideration.

Sincerely yours,

Marylouise Serrato Jackie Bugnion
Executive Director Director

CC: The Honorable Senator Max Baucus, Chairman, Senate Finance Committee
The Honorable Senator Orrin Hatch, Ranking Member, Senate Finance Committee
The Honorable David Camp, Chairman, House Ways and Means Committee
The Honorable Sandy Levin, Ranking Member, House Ways and Means Committee
The Honorable Carolyn Maloney, Chair of the Americans Abroad Caucus
The Honorable Brett York, Office of the International Tax Counsel, Department of the Treasury
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